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The Ore. cC- (Jal. R. R. Co. vs. United States of Atnerica. a

In iJic Circuit Court of the United States, for the District

of Oregon.

THE UNITED STATES OP AMER-
ICA,

Complainant,

"VS. ( No. 2657.

July 6th, 1905.

THE OREGON AND CALIFORNIA
RAILROAD COMPANY,

Defendant. /'

Order Enlarging Time to File Transcript.

Upon stipulation of parties herein by their respective

attorneys

—

It is ordered that the time of defendant in which to

file the transcript on appeal herein in the United States

Circuit Court of Appeals for the Ninth Circuit, be and

the same is hereby enlarged thirty days.

JOHN J. DE HAVEN,

Judge.

[Endorsed] : No. 1225. United States Circuit Court

of Appeals, for the Ninth Circuit. Oregon and Cali-

fornia Railroad Company vs. United States. Order

under Rule 16. Filed July 17, 1905. F. D. Monckton,

Clerk.





United ^^tates Circuit Court of Appeals, Ninth Circuit.

UNITED STATES OF AMERICA,

Oomplainant aucl Appellee,

vs.
Case No. 2G5;

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,

Defendant and Appellant.

Citation.

To the United States of America, Greeting:

The Oregon and California Railroad Company hav-

ing, on this day, been granted an order of appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit, from the decree entered on December 12, 1904,

decree made and amended and entered herein February

25, 1905, in suit No. 2657, in the Circuit Court of the

United States for the District of Oregon, brought by

the United States of America as complainant against

the said company, and the bond on appeal of the said

company- having been this day filed and approved.

You are hereby cited and admonished to be and ap-

pear before the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California, on

July 9th, 1905, to show cause, if any there be, why the

said decree should not be corrected, and speedy justice

should not be done to the parties in that behalf.
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Given under my hand, at Portland, Oregon, on June

9tb, 1905.

WM. B. GILBERT,

Judge.

State of Oregon, -^

Lss.

County of Multnomah. J

Due service of the within citation is' hereby received

at Portland, Oregon, this 9th day of June, 1905, by re-

ceiving a copy thereof duly certified to as such by Wm.

D. Fenton, of attorneys for defendant.

WM. W. BANKS,

Assistant United States Attorney, of Attorneys for

Complainant.

[Endorsed]: Original. No. 2657. United States Cir-

cuit Court of Appeals, Ninth Circuit. United States of

America vs. Oregon and California Railroad Company.

Citation, United States Circuit Court. Filed June

9, 1905. J. A. Sladen, Clerk.

/// ihr Circuit Court of the United States; for the District of

Oregon.

October Term, 1900.

Be it remembered, that on the 19th day of Febniary,

1901, there was duly filed in tlie Circuit Court of

the United States for the District of Oregon, a bill

of complaint, in words and figures as follows, to

wit:
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In the Cireiiit Court of the Vnited (Slates fur the Distriet of

Oregon.

IN EQUITY.

THE UNITED STATES OF AMER-

ICA,
j

Complaiuant, /

vs.

THE OREGON AND CALIFORNIA

RAILROAD COMPANY,
Defendant.

Bill of Complaint.

To the Honorable Judges of the Circuit Court of the

United States for the District of Oregon, Sitting

in Equity. > < '
'

!

The United States of America by John W. Griggs,

its Attorney General brings this its bill of complaint

against the Oregon and California Railroad Company,

a corporation organized under and by virtue of the

laws of the State of Oregon, and a citizen of said State

and District, and complaining says:

I.

That the Congress of the United States by an Act

entitled "An Act granting lands to aid in the construc-

tion of a railroad and telegraph line from the Central

Pacific Railroad in California, to Portland, Oregon,"

approved July 25th, 186C, authorized such company,

organized under the laws of Oregon, as the legislature
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of said State should thereafter desigiiate, to construct

a railroad and telegraph line within the State of

Oregon, beginning at the Citj^ of Portland, and running

thence through the Willamette, Umpqua and Rogue

River Vallejs to the southern boundar}- of Oregon,

there to connect with another railroad authorized in

said act to be built in the State of California, and

granted to said Oregon Companj^ every alternate sec-

tion of public lands of the United States, not mineral,

designated by odd numbers to the amount of twenty

alternate sections per mile, ten on each side of said

railroad; and when any of said alternate sections, or

parts of sections, should be found to have been granted,

sold, reserved, occupied by homestead settlers, pre-

empted, or otherwise disposed of, other lands desig-

nated as aforesaid should be selected by said company

in lieu thereof under the direction of the Secretary of

the Interior in alternate sections designated by odd

numbers as aforesaid, nearest to and not more than ten

miles bej^ond the limits of said first named alternate

sections; and as soon as the said company should file

in the office of the Secretary of the Interior a map of

survey of said railroad, or any portion thereof not less

than sixty continuous miles from either terminous, tlie

Secretary of the Interior should withdraw from sale

public lands therein granted on each side of said rail-

road so far as located, and within the limits- above

specified. And your orator further shows that by joint

resolution, adopted October 20th, 1868, of the legisla-

tui'e of the State of Oregon, the Oregon Central Rail-
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road Company was designated in accordance Avith the

said last mentioned Act of Congress as capable of re-

ceiving and undertaking the privileges, franchises,

grants and duties above set forth, and did become the

corporation entitled to all the benefits and subject to

all the obligations of said Act of Congress, and that on

or about April 4th, ISTO, the said Oregon and California

Eailroad Company, a corporation duly organized and

existing under the laws of the State of Oregon, became

the successor and assign of said Oregon Central Kail-

road Company.

II.

And your orator would further show unto your

Honors, that on the 26th day of March, 1870, the officers

of the Oregon and California Eailroad Company defin-

itely fixed the line of the first 60 miles of said road

authorized by said Act of Congress, and filed a plat

thereof in the office of the Commissioner of the General

Land Office and presented same to the then Secretary

of the Interior showing among other things a route

along the line authorized by said Act of Congress, ap-

proved July 25th, 1866, and the following desicribed,

among other lands in the State of Oregon, were odd-

numbered sections or parts of sections of land, not

mineral, within the place limits of said proposed line

of railroad as designated by said map, viz.

:

NE. 1 of NE. 1 of Sec. 11, T. 39 S., K. 2 E. of the

Willamette meridian; Lot 1, Sec. 15, T. 3 S., R. 1 E.; W.

i, S. E. i. Sec. 9, T. 5 S., R. 1 E.; W. 4, S. E. -}, Sec, 13,

T. 6 S., II. 1 E.; S. W. 1, N. W. i, Sec. 3, T. 2 S,, E, 2 E,;
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S. E. I of y. E. ^ and N. E. ] (»f S. E. |, Sei-. 21, T. 4 S.,

R. 2 E.; Lot 1, ^ei-. 7, T. 5 B., K. 2 E.; S. W. ], Sec. 27,

T. 1 S., E. 3 E.; fc?. E. ^ of S. E. i, Sec. 35, T. 2 8„ K. 3

E.; X. W. ], Sec. 19, T. 2 S., R. 2 W.; and W. h S. W. i

Sec. 35, T. S., R. 3 W.; X. i of S. W. J, Sec. 0, T. 18 S.,

R. 5 W.; X. E. :} of N. E. }, W. ^ of N. E. |, aud AV. ^ of

Sec. 5, T. 23 S., R. 5 W.; S. W. } and N. E. |, and W. -|

of S. E. i of Sec. 3, T. 10 S., R. G W.; Lot 8, Sec. 15, T.

23 S., R. 7 W., anionntiug in all to 149(1.90 of acres, all

of said lands being situated within the State of Oregon.

in.

And Tonr orator would further show unto your

Honors, that on the 16th day of May, 1857, R. Ogle, a

duly qualified pre-emptioner under the laws of the

United States duly filed his declaratory statement,

Xo. 131, at the Land Office at Oregon City, Oregon,

upon Lot 1 in Sec. 15, T. 3 S. of R. 1 E. of the Willam-

ette meridian, with bona fide intention of acquiring

title thereto from the United States under the pre-

emption bnvs of the United States; that said lands were

at said date public lands of the United States and sub-

ject to pre-emption entry; that upon the 25th day of

July, 18CG at the time of the passage of the Act afore-

said, and upon the 29th day of June, 1870, at the time

of definite location of said railroad, said declaratory

statement and filing was in full force aud uncanceled;

that by the provisions of said land grant said tract of

land did not pass to the grantees, but the legal title

thereof remained in the United States.



r.<?. Fi'itcd Sfdtrs of Anirrira. 7

And your oratoi' would fiirtlier show unto your

Honors, that upon the 9th day of ]\ray, 1871, the Presi-

dent of the United States through inadvertance, and

without knowledge of the adverse claim of the said I\.

Ogle, isisiied to the defendant, the Oregon and Cali-

fornia Eailroad Company, a patent for said lands.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously and

contrary to law in issuing such patent to defendant,

and so your orator avers that the patent to said lands

is void and should be so declared, but that said defend-

ant company still claims title to said land under said

patent, and W'ithholds said lands from your orator.

IV.

And 3'our orator would further show unto your

Honors that upon the 9th day of July, 1879, E. Wells,

was a person qualified under the law to acquire lands

from the United States by cash entry or otherwise,

and that upon the said 9th day of July, 1879, the said E.

Wells, duly filed at the local land office within the

State of Oregon, cash entry Ko. 5498, upon the X. E. ^

of the X. E. 1 of Sec. 11, T. 39 S., R. 2 E. of the Willam-

ette meridian which, lands were then public lands of

the United States, and subject to sale by cash entry;

that upon the 2d day of August, 1883, defendant, the

Oregon and California Railroad Company filed its map

of definite location with the Commissioner of the Gen-

eral Land Office at Washington, opposite to and coter-

minous with said tract of laud; that by the terms of
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the grant to the predecessor of the said Railroad Com-

pany of July 2'5th, 180(1. the title to said lauds did not

pass to the grantee, as such cash entry and was in full

force and uncanceled.

And your orator would further show unto \our

Honors, that upon the 16th day of March, ISOO, the

President of the United States, without knowledge of

the adverse claim of the said E. Wells, issued to the

defendant, the Oregon and California Railroad Com-

pany, a patent for said tract of land.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and

contrary to law in issuing a patent to the defendant for

the lands herein described under the facts as stated

herein, and so your orator avers that said patent to

said land is void and should be so declared; that said

defendant company still claims title to said lands un-

der said patent and withholds said lands from ytmr

orator.

V.

And your orator would further show unto your Hon-

ors, that upon the 12th day of September, 1S07, John E,

Perdue, was a person qualified to make homestead

entry on public lands under the laws of the United

States; that on said 12th day of September, 1867, said

John E. Perdue duly filed his homestead entry Xo. 907,

in the proper land office within the State of Oregon,

upon the W. ^ of the S. E. j of Sec. 9 in T. of K. 1 E. of

llie Willamette Meridian, that said lands were then

public lauds of the United States and subject to home-
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stead ciitiy; that upon the 29tli day of Januan^, 1870,

Hie defendant, the Orej^on and California Railroad

Company, filed its line of definite location with the

Secretary of tlie Interior nnder the grant to its prede-

cessor of July 2511), ISCIO, opposite to and coterminous

with the above tract of land, and that at the time of

the tiling of tiie said detinite line of location the said

homestead entry of John E. Perdue was uncanceled and

Avas in full force and effect, and that by reason thereof

the title to the said tract of land did not pass to the

defendant the Oregon and California Railroad Com-

pany under the terms of its said grant.

And your orator would further show unto your Hon-

ors that upon the 18th day of June, 1877, the President

of the United States without knowledge of the adverse

claim of John E. Perdue issued to the defendant the

Oregon and California Railroad Company a patent for

said land.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and

contrary to law in issuing a patent to the defendant

for the lands described herein under the facts as stated

herein, and so your orator avers that said patent to

said lands is void and should be so declared, but that

said defendant company still claims title to said lands

under said patent and withholds said lands from your

orator.

VI.

And your orator would further show unto your Hon-

ors, that upon the 11th day of September, 1858, I. V.
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Willis, was a person qualified niider the laws of the

United States to acquire title to lands in the United

State under the pre-emption laws thereof, and that on

the said 11th day of September, 1858, said I. Y, Willis,

duly filed his declaratory statement No. 431 in the

proper laud office within the State of Oregon with a

bona fide intent to acquire title thereto under the pre-

emption laws of the United States to the W. ^ of the

S. E. J of Sec. 13, T. 6 S., R. 1 E. of the Willamette

Meridian, which said land was then and there public

lands of the United States and subject to pre-emption

entry under the laws thereof; that upon the 29th day

of January, 1870, the defendant the Oregon and Cali-

fornia Kailroad Company filed its line of definite loca-

tion with the Secretary of the Interior of the United

States opposite to and coterminous with said tract of

land, but at the time of the filing of the said map the

pre-emption filing and entry of the said I. Y. Willis was

uncanceled and still in full force and effect, and by the

tenns of the grant of July 25th, 1866, to the prede-

cessor of defendant the title to said land did not pass

under said grant but remained in the United States.

And your orator would further show unto your Hon-

ors, that upon the 18th day of June, 1877, the Presi-

dent of the United States without knowledge of the ad-

verse claim of I. X. AYillis issued to the defendant the

Oregon and California liailroad Company a patent to

said lands.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and
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contnirv to bnv in issuiiiy, Iho patent to the defendant

(lie ()i'o«;()n and California Railroad Company for the

"lands described lierciii under the faets as stated herein,

and so yonr orator avers that said patent to said lands-

is void and slionld be so declared, bnt that said defend-

ant company still claims title to said lands nnder siaid

patent and withholds said lands from your orator.

VII.

And your orator would further show unto your Hon-

ors, that upon the 1st day of June, 1859, N. N. Matlock

was a duly qualified entryman as a pre-emptioner under

the laws of the TTnited States; that on the said 1st day

of June, 1850, said N. N. JNIatlock duly filed at the land

office at Orei»'on City, Oregon, his declaratory statement

No. 657, with a bona tide intent then and there to ac-

quire title under the pre-emption laws of the United

States to the S. W. -] of the N. W. i of Sec. 3, T. 2 S., E.

2 E. of the Willamette Meridian, which said tract of

laud was then and there public lands of the United

States and subject to pre-emption entry thereunder; that

defendant the Oregon and California Railroad Com-

pany filed with the Secretary of the Interior of the

United States its map of definite location of line of said

road opposite to and coterminous with said tract of

land on the 29th day of January, 1870, but that by the

terms of the grant to defendant's predecessor the title

to said land did not pass thereunder, but remained in

the United States.

And your orator would further show unto your Hon-

ors, that on the 18th day of June, 1877, the President
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of the United States without knowledge of the adverse

claim of N. X. Matlock issued to the defendant the Ore-

gon and California Railroad Company a patent for said

land.

But your orator avers that the ministerial officers

of the United States acted mistakenly, erroneously,

and contrary to law in issuing a patent to the defend-

ant for the lands described herein under the facts as

stated herein, and so your orator avers that said patent

to said land is void and should be so declared, but that

said defendant company still claims title to said lands

under said patent and withholds said lands from your

orator.

VIII.

And your orator would further show unto j'our Hon-

ors, that upon the 5th day of January, 1870, G. J. Trul-

linger was a duly qualified entrj-man under the home-

stead laAvs of the United States; that on the 5th day of

January, 1870, the said G. J. TruUinger duly filed at

the land office at Oregon City, Oregon, his homestead

entry No. 1427, upon the S. E. l of the N. E. ^ and the

X. E. I of the S. E. i of Sec. 21, T. 1 S., R. 2 E. of the

Willamette Meridian, with a bona fide intent to acquire

title thereto under the homestead laws of the United

States; that said lands were then and there public lands

of the United States and subject to entry under the

homestead laws of the United States; that the defend-

ant tlie Oregon and California Railroad Company filed

its map of definite location opposite to and coterminous

with said lands with the Secretary of the Interior on
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the 29tli day of January, 1870, but. that the title to said

hinds did not pass to defendant by reason of the terms

of the orant to defendant's predecessor of July 25th,

1866, that said title remained in the United States by

reason of the facts that at the time of said definite lo-

cation said homestead entry of G. J. Trullinger was un-

canceled and still in full force and effect.

And your orator would further show unto your Hon-

ors, that on the 18th day of June, 1877, the President of

the United States without knowledge of the adverse

claim of G. J. Trullinger, issued to defendant, the Ore-

gon and California Railroad Company a patent for said

land.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and

contrary to law in issuing a patent to the defendant for

the lands described herein under the facts as stated

herein, and so your orator avers that said patent to said

lands is void and should be so declared, but that said

defendant compau}^ still claims title to said lands under

said patent and withholds said lands from your orator.

IX.

And your orator would further show unto your

Honors, that on the 28th day of September, 1865, J. J.

Dingman was a duly qualified entryman under the home-

stead laws of the United States; that on the said 28th

day of September, 1865, said J. J. Dingman duly filed

in the land office at Oregon City, Oregon, his homestead

entry No. 3)23, with the bona fide intent to acquire title

from the United States to Lot 1, in Sec. 27, T. 5 S., R.
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2 E. of the Willamette Meridian, wbieb said lands were

then and there public lands of tbe United States and

subject to homestead entry; that on the 29th day of

January, 1870, defendant the Oregon and California

Railroad Company filed its map of definite location op-

posite to and coterminus with said tract of land with

the Secretary of the Interior, but that the title to said

land did not pass to defendant by the terms of the grant

to defendant's predecessor of July 25th, 1866, for the

reason that at the time of the filing of said map of def-

inite location said homestead entry of J. J. Diugman

was uncanceled and still in full force and effect.

And your orator would further show unto your

Honors, that on the 12th day of July, 1871, tbe Presi-

dent of the United States without knowledge of the

adverse claim of J. J. Dingman issued to tbe defendant

the Oregon and California Railroad Company, a patent

for said land.

But your orator avers that tbe ministerial officers of

the United States acted mistakenly, erroneously and

contrary to law in issuing a patent to tbe defendant for

tbe lands described herein under tbe facts as stated

herein, and so your orator avers that said patent to said

lands is void and should be so declared, but that said

defendant company still claims title to said lands under

said patent and withholds said lands from your orator.

X.

And 3'our orator would further show unto your

Honors, that on the 22d day of December, 1866, George

W. Dyke was a qualified entryman under tbe home-
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stead laws of the Uuited States; that ou the 22d day

of December, 1866, George W. Dyke duly filed in the

land office at Oregon City, Oregon, his homestead en-

try No. 764, upon the S. W. ^ of Sec. 27, T. 1 S., R. 3

E., with a bona fide intention of acquiring title to the

same under the homestead laws of the United States;

that said land was then and there public lands of the

(United States and subject to homestead entry; that the

defendant herein the Oregon and California Railroad

Company on the 29th day of January, 1870, filed its map

of definite location of said road opposite to and coter-

minous with the said lands with the Secretary of the

Interior, but that the said defendant did not acquire

title to the said lands under the grant to its predeces-

sor of July 2oth, 1866, but the title thereof under the

terms of said grant remained in the United States, that

on the said 2'9th day of January, 1870, said homestead

entry was uncanceled and in full force and effect.

And your orator would further show unto your

Honors, that on the 18th day of June, 1877, the Presi-

dent of the United States without knowledge of the

adverse claim of George W. Dyke issued to defendant

the Oregon and California Railroad Company, a patent

for said land.
"

!

"
"

' WlWi

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously and

contrary to law in issuing a patent to the defendant for

the lands described herein under the facts herein, and

so your orator avers that said patent to said lands is

void and should be so declared, but that said defendant
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company still claims title to said lands under said pat-

ent and withholds said lands from your orator.

XI.

And your orator would further show unto your

Honors, that on the 24th day of May, 1859, S. Field-

hammer was a duly qualified entryman under the pre-

emption laws of the United States; that on the 24th

day of May, 1859, the said S. Fieldhammer duly filed

in the land office at Oregon City, Oregon, his declaratory

statement No. 562 upon the S. E. i of the S. E. I of

Sec. 35, T. 2 S., K. 3 E. of the Willamette Meridian with

the bona fide intent to then and there acquire title to

the same under the pre-emption laws of the United

States; that said land was then and there public lands

of the United States and subject to pre-emption entry

under the laws thereof; that on the 29th day of Janu-

ary, 1870, defendant the Oregon and California Rail-

road Company filed with the Secretary of the Interior

its map of definite location, opposite to and coterminus

with said land, but that the title to said laud did not

pass under the grant of July 25th, 1866, made to de-

fendant's predecessor, but the title thereof remained in

the United States; that at the time of filing of the map

of definite location and at the date of the passage of

the Act of July 2*5th, 1866, said pre-emption entry of

said S. Fieldhammer was uncanceled and still in full

force and effect.

And your orator would further show unto your

Honors, that on the 29th day of May, 1871, the Presi-
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deut of the United States without knowledge of the

claim of S. Fieldhammer issued a patent to defendant

the Oregon and California Railroad Company, to said

land.

But Tour orator avers that the ministerial officers of

the United States acted mistakenly, erroneously-, and

contrary to law in issuing patent to defendant the

Oregon and California Railroad Company for the lands

described herein under the facts as stated herein, and

po your orator avers that said patent to said lands is

void and should be so declared, but that said defendant

company still claims title to said lands under said

patent and withholds same from your orator.

XII.

And your orator would further show unto your Hon-

ors, that on the 19th day of January, 1870, Lorenzo P.

Heaton was a qualified entryman under the homestead

laws of the United States; that on the said 19th day of

January, 1870, the said Lorenzo P. Heaton duly filed in

the land office at Oregon City, Oregon, his homestead

entry No. 1450 upon the N. W. I of Sec. 19, T. 2 S. of

R., 2 W. of the Willamette Meridian, with the bona

fide intent to acquire title thereto under the homestead

laws of the United States; that said lands were then and

there public lands of the United States subject to home-

stead entry under the laws thereof; that the defendant,

the Oregon and California Railroad Company, on the

29th day of June, 1870, filed its map of definite location

opposite to and coterminous with said lands with the
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Secretarv of the Interior, but tliat the patent to said

lands did not pass to defendant under the terms of the

grant to defendant's predecessor of July 25th, 1866, but

remained in the United States for the reason that at

the date of the filing of the map of definite location said

homestead entry was uncanceled and in full force and

effect.

And your orator would further show unto your Hon-

ors that on the 18th day of June, 1877, the Pl'esident of

the United States, without knowledge of the claim of

Lorenzo P. Heaton, issued to defendant, the Oregon and

California Eailroad Company, a patent for said lands.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and

contrary to law in issuing patent to the defendant the

Oregon and California Railroad Company for the lands

described herein under the facts as stated herein, and

so your orator avers that said patent to said lands is

void and should be so declared, but that said defendant

company still claims title to said lands under said

patent and withholders same from your orator.

XIII.

And your orator would further show unto your Hon-

ors that on the 23d day of May, 1867, G. W. Hail was a

qualified entryman under the pre-emption laws of the

United States; that on the 23d day of May, 1867, the said

'G. W. Hail duly filed in the proper land office within

the State of Oregon his declaratory statement No. 1967,

upon the W. ^ of the S. W. ^ of Sec. 35, T. 9 S., R. 3 W.
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of the Willamette Meridian, with a bona fide intent to

acquire title to said land under the pre-emption laws of

the United States; that said lands was then and there

vacant public lands of the United States and subject to

pre-emption entry under the laws thereof; that on the

29th day of January, 1870, defendant the Oregon and

California Railroad Company filed its map of definite

location opposite to and coterminous with said lands

with the Secretary of the Interior, but that title to said

lands did not pass to defendant by the terms of the

grant of July 25th, 1866, but the title thereof remained

in the United States for the reason that at the time of

the filing of the map of definite location said pre-emp-

tion entry was uncanceled and in full force and effect.

And your orator would further show unto your Hon-

ors, that on the 12th day of July, 1871, the President of

the United States without knowledge of the claim of G.

W. Hail issued a patent to defendant, the Oregon and

California Eailroad Company to said lands.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously and

contrary to law in issuing a patent to the defendant for

the lands described herein under the facts as stated

herein, and so your orator avers that said patent to said

lands is void and should be so declared, but that said

defendant company still claims title to said lands under

said patent and withholds said lands from your orator.

XIV.

And your orator would further show unto your Hon-

ors, that on the 14th day of February, 1855, J. W. Dough-
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erty was a duly qualified donation claimant under tbe

laws of the United States and that on said date he duly

filed in the proper land office within the State of Ore-

gon, notification Xo. 5877 for the N. ^ of the S. W. \ of

Sec. 9, T. 18 S., R. 5 W. of the Willamette Meridian with

a bona fide intent to acquire title thereto under the do-

nation land laws of the United States, which said lands

were then and there public lands of the United States

and subject to settlement under the donation land laws;

that on the 26th day of March, 1870, the defendant, the

Oregon and California Railroad Company filed with the

Secretary of the Interior its map of definite location op-

posite to and coterminous with said lands, but that the

title to said lands did not pass to defendant under the

terms of the grant to defendant's predecessor of July

2oth, 1866, for the reason that at the time of the filing

of said map of definite location the said donation entry

was uncanceled and in full force and effect.

And your orator would further show unto your Hon-

ors, that on the 29th day of May, 1873, the President of

the United States without knowledge of the claim of J.

W. Dougherty issued to defendant, the Oregon and

California Railroad Company a patent to said land.

But your orator avers that the ministerial officers

of the United States acted mistakenly, erroneously, and

contrary to law in issuing a patent to defendant for the

lands described herein under the facts as stated herein,

and so your orator avers that said patent to said lands

is void and should be so declared, but that said defend-
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ant company still claiius iitle to said lauds under said

patent and withholds said lauds from your orator.

XV.

And your orator \yould furthei' show unto your Hon-

ors, that on the 271 li day of October, 1853, James C.

C'lark was a duly qualified entryman and claimant un-

der the donation land laws of the United States as ap-

plicable to the State of Oregon; that on said date James

C. Clark duly filed in the proper land office within the

State of Oregon, donation certificate No. 3704 upon the

N. E. ] of the N. E. }, and the W. | of the N. E. i, and

the W. I of Sec. 5, T. 23 S. of ]{. 5 W. of the Willamette

Meridian with a bona fide intent to acquire title thereto

under the donation land laws of the United States;

that said land was then and there vacant public lands

and subject to entry under the donation land laws of

the United States; that on the 2Gth day of March, IST'O,

the defendant the Oregon and California Railroad Com-

pany filed with the Secretary of the Interior its map of

definite location of its said road opposite to and coter-

minous with said lands, but that the title to said lands

did not pass to defendant under the grant to its prede-

cessor of July 25th, 1866, for the reason that at the

time said grant took effect, and at the time of the filing

of the map of definite location said donation entry was

uncanceled and v/as in full force and effect.

And your orators would further show unto your Hon-

ors that on the 3d day of December, 1804, the President

of the United States, without knowledge of the claim

of James C. Clark, issued a patent to defendant the
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Oregon and California Railroad Company, to said lands.

But Tonr orator avers tLat the ministerial officers of

the United States acted mistakenly, erroneously and

contrary to law in issuing a patent to defendant for the

lands described herein under the facts as stated herein,

and so your orator avers said patent to said lands is

void and should be so declared, but that said defendant

company still claims title to said lands under said

patent and withholds said lands from your orator.

XYI.

And your orator would further show unto your Hon-

ors that on the 9th day of May, 1868, T. O. Bevens was

a duly qualified entryman under the homestead laws of

the United States, and on said date he duly filed in the

proper land office within the State of Oregon his home-

stead entry No. 1047 upon the S. W. ^ of the X. E. ^, and

the W. i of the S. E. | of Sec. 3, T. 10 S. of E. 6 W. of

the Willamette Meridian with a bona fide intent to ac-

quire title thereto under the homestead laws of the

United States; that said land was then and there vacant

public lands and subject to homestead entry; that on

the 26th day of March, 1870, defendant, the Oregon and

California Railroad Company, filed with the Secretary

of the Interior its map of definite location of its said

road opposite to and coterminous with said lands, but

tliat title to said lands did not pass to defendant under

the terms of the grant to its predecessor of July 25th,

1866, for the reason that at the time of the filing of

the map of definite location as aforesaid the said home-

stead entry was uncanceled and in full force and effect.
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And your orator would further show unto your Hon-

ors that oil the 18th <lny of Jniic, 1877, the President of

the United States, without knowledge of the claim of

T. O. Beveiis, issued a i)ateiit to defendant the Oregon

and California Railroad Company to said lands.

But your (U'ator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and

contrary to law in issuing patent to the defendant for

the lands described herein under the facts as stated

herein, and so your orator avers that said patent to said

lands is void and should be so declared, but that said

defendant company still claims title to said lands under

said patent and withholds said lands from your orator.

XVII.

And your orator would further show unto your Hon-

ors that on the 15th day of September, 1868, William

A. Miers was a duly qualified entryman under the pre-

emption laws of the United States; that on said date he

duly filed at the proper land office within the State of

Oregon his declaratory statement No. 1238 upon Lot 8

in Sec. 15, T. 23 S. of R. 7 W. of the Willamette Meridian

with a bona fide intent to acquire title thereto under the

pre-emption laws of the United States; that said land

was then and there public lands of the United States and

subject to entry under the pre-emption laws thereof;

that on the 26th day of March, 1870, defendant the Ore-

gon and California Railroad Company filed in the office

of the Secretary of the Interior its map of definite loca-

tion of its said road, but that the title to said lands did
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not pass to defendant by the terms of the grant to its

predecessor of July 25tl), ISGG, for the reason that at

the time of filing said map of definite location said pre-

emption entry was uncanceled and still in full force and

effect.
;

And your orators would further show unto your Hon-

ors that on the 3d day of December, 1894, the President

of the United States, without knowledge of the claim

of William A. Miers, issued a patent to defendant the

Oregon and California Railroad Company to said lands.

But your orator avers that the ministerial oificers of

the United States acted mistakenly, erroneously and

contrary to law in issuing a patent to the defendant for

the lands described herein, under the facts stated here-

in, and so your orator avers that said patent to said

lands is void and should be so declared, but that said

defendant company still claims title to said lands under

said patent and withholds said lands from your orator.

XVIII.

And 3'our orator would further show unto your Hon-

ors that the Congress of the United States, by an act

entitled "An Act to provide for the adjustment of land

grants made by Congress to aid in the construction of

railroads, and for the forfeiture of unearned lands, and

for other purposes," approved March 3d, 1887, directed

and authorized the Secretary of the Interior to adjust

all grants theretofore unadjusted, and if it should ap-

pear that any lands had been erroneously patented to

any railroad company, to make demand for relinquish-

ment or reconveyance, that if such company should re-
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fuse to recoiivey wilhiu uinety clays, tlieu it should be

the duty of the Attorney General to commence and

prosecute in the proper court the necessary proceedings

to cancel such patents and restore title to the United

States. And your orator avers tliat on the 29th day of

June, 1900, the total grant of lands in the State of Ore-

gon under said grant of July 25th, 18G6, to said Oregon

Central Kailroad Company to the rights of which the

said Oregon and California Railroad Company had suc-

ceeded as aforesaid, was unadjusted, and the Secretary

of the Interior, regarding the said patents to the above

described lands as erroneously issued, directed the Com-

missioner of the General Land Ofiflce to request recon-

veyance as provided by statute, and in accordance with

such direction the Commissioner of the General Land

Office did, on the 24th day of June, 1900, make demand

on said railroad company, by letter addressed to Will-

iam H. Mills, land agent of the Oregon and California

Railroad Company, controlling the grant for said Ore-

gon and California Railroad Company for reconveyance

of said above-described lands. And your orator avers

that said demand has been refused, and that said de-

fendant has refused and still refuses to so reconvey said

lands.

XIX.

And your orator would further show unto your Hon-

ors on information and belief, that the defendant, the

Oregon and California Railroad Company, claims to

have sold to bona fide purchasers some of the lands

hereinbefore described; that the value of the lands
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hereiubofore set forth and dest-ribcd is the sum of $2.50

per acre.

XX.

And Your orator would further show unto your Hon-

ors that if it shall be made to appear by answer of de-

fendant, or intervention of parties interested or other-

wise to your Honorable Court that any of said lands

have been sold or conveyed to bona fide purchasers, and

that the title of said bona fide purchaser or purchasers

to said lands shall be confirmed, that the plaintiff shall

recover of and from defendant, the Oregon and Califor-

nia Railroad Company, the sum of |2.50 per acre for all

of said lands so sold and conveyed to said bona fide

purchasers.

XXI.

And your orator would further show unto your Hon-

ors that on account of the complexity of the matters to

be inquired into, and as your orator is entirely remedi-

less according- to the strictest rules of the common law,

and for the purpose of avoiding a multiplicity of suits,

your orator brings this suit into this court, where mat-

ters of this kind are properly cognizable and relievable.

Forasmuch, therefore, as your orator can have no ade-

quate relief except in this court, and to the end there-

fore that the said defendant may (complainant hereby

waiving the necessity of an answer by said defendant

company, but not under oath), to the best and utmost

of its respective knowledge, remembrance and belief,

full, true, direct and perfect answer make to each of

the several interrogatories hereinafter numbered and
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set forth, as by the note hereunder written it is required

to answer, that is to say:

1. Whether any of the lands described herein have

been sold to bona fide purchasers?

2. What lands, if any, herein set forth have been

sold, if sales were had?

3. To whom were the lands sold, and what were the

true terms of the sale, whether for cash or on deferred

payments?

And your orator prays also that the money received

by the defendant for any of the lands described herein

upon sales thereof be declared to be moneys and prop-

erty of the United States, and a decree that they are

held in trust by defendant for the complainant, and that

such money to tlie extent of f2.50' per acre for the lands

erroneously taken be paid to complainant, and that

the lands not sold by defendant be declared to be lauds

of the United States, and the patents thereto be de-

creed to be null and void, and that your orator shall

have such other and further relief as the case may re-

quire, and as shall seem meet to the Court, and as shall

be agreeable to equity and good conscience.

And may it please your Honors to grant unto your

orator a writ of subpoena directed to the said Oregon

and California Railroad Company, commanding it to ap-

pear and answer unto this Bill of Complaint, but not

under oath (an answer under oath being hereby ex-

pressly waived), and to abide and perform such order

and decree in the premises as to the Court shall seem
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meet aud be required by the priiuii)les of equity aud

good conscience.

JOHN W. GRIGGS,

Attorney General of the United States.

: JOHX H. HALL,

United States Attorney for the District of Oregon.

;Filed February 19, 1901. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 19th day of February,

1901, there was issued out of said court a subpoena

ad respondendum, in words and figures as follows,

to wit: 1

Return of Civil Process.

United States of America, ^

ss.

District of Oregon.

I hereby certify that on the 2'3d day of February, 1901,

at Portland, Multnomah County, in said District, I duly

served the within subpoena ad respondendum upon the

therein named The Oregon and California K. R. Co., by

delivering to one R. Koehler, Second Vice-president of

said company, personally a true copy of said subpoena

ad respondendum, duly certified to by J, A. Sladen,

Clerk United States Circuit Court, together with a copy

of the bill of complaint in the within entitled suit duly
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certified to by Johu II. Hall, United States attoruey for

said District.

ZOETH HOUSEK,

United States Marshal.

By J. A. Wilson,

Deputy.

Marshal's fees, |4.12.

fn the Circuit Court of the Vnited i<tatcH for the District of

Oregon.

IN EQUITY.

THE UNITED STATES OF AMERICA, \

Complainant,
j

vs. /

\ No. 2657.

THE OREGON AND CALIFORNIA (

RAILROAD COMPANY,
j

Defendant. /

Subpoena ad Respondendum.

The President of the United States of America, to The

Oregon and California Railroad Company, Greet-

ing:

You and each of you are hereby commanded that you

be and appear in said Circuit Court of the United States,

at the courtroom thereof, in the city of Portland, in

said District, on the first Monday of April next, which

will be the first day of April, A. D. 1901, to answer the

exigency of a bill of complaint exhibited and filed
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against you in our said Court, wherein The United

States of America is complainant, and you are defend-

ant, and further to do and receive what our said Cir-

cuit Court shall consider in this behalf, and this you

are in no wise to omit under the pains and penalties of

what may befall thereon.

And this is to command you the marshal of said Dis-

trict, or your deputy, to make due service of this our

writ of subpoena and to have then and there the same.

Hereof fail not.

Witness the Honorable MELVILLE W. FULLER^

Chief Justice of the United States, this 19th day of Feb-

ruary, in the year of our Lord one thousand nine hun-

dred and one and of the Independence of the United

States, the one hundred and twenty-fifth.

J. A. SLADEN,

Clerk.

By G. H. Marsh,

Deputy Clerk.

Memorandum Pursuant to Equity Rule No. 12 of the

Supreme Ctourt of the United States.

The defendant is to enter his appearance in the above-

entitled suit in the office of the clerk of said court on

or before the day at which the above writ is returnable;

otherwise the complainant's bill therein may be taken

pro confesso.

Returned and filed February 23, 1901. J. A. Sladen,

Clerk, United States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 28tli day of Marcb, 1901,

there was duly filed in said court, a praecipe for

appearance of defendant, in words and figures as

follows, to wit:

Circuit Court of the United States, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,

,
Complainant,

vs.

No. 2657.

OREGON AND CALIFORNIA RAIL^

ROAD COMPANY,

Defendant.

Praecipe for Appearance of Defendant.

The clerk of the Circuit Court of the United States

for the District of Oregon will please enter appearance

of the defendant, Oregon and California Railroad Com-

pany, in the above-entitled action, by

WM. D. FENTON and

WM SINGER, Jr.,

Attorneys for the Defendant.

WM. F. HERRIN,

Counsel for the Defendant.

Filed and entered March 28, 1901. J. A. Sladen,

Clerk, United States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 23d day of March, 1901,

there was duly filed in said court, a stipulation ex-

tending time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,

Complainant,

vs.

No. 2657.

OEEGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

June 3d, 1901, to file its plea, demurrer or answer to

the complainant's bill, in the above-entitled case; and

the clerk of the said Court will please procure and enter

a proper order accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FENTON,

Of Attorneys for Defendant.

Filed March 28, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 29th day of May, 1901,

there was duly filed in said court, a stipulation ex-

tending- time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,
Complainant,

vs.

•f^^ji.i; V ^o. 2657.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

July 1st, 1901, to file its plea, demurrer or answer to

the complainant's bill in the above-entitled case; and

the clerk of the said Court will please procure and enter

a proper order accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FENTON,

Of Attorneys for Defendant.

Filed May 29, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on Friday, the 31st day of May,

1901, the same being the 46th judicial day of the

regular April term of said court—Present, the Hon-

orable CHARLES B. BELLINGER, United States

District Judge presiding—the following proceedings

were had in said cause, to wit:

In the Circuit Court of the United States, for the District

: of Oregon.

THE UNITED STATES,

^®-
^ No. 2657,

May 31, 1901.

THE OREaON AND CALIFORNIA''

RAILROAD CO.

Order Extending Time to Plead.

Now, at this day, comes the plaintiff herein by Mr.

John H. Hall, United States Attorney, and the defend-

ant by Mr. R, A. Leiter, of counsel, and, thereupon, on

motion of said defendant, and upon stipulation of the

parties hereto, filed herein, it is ordered, that said de-

fendant be, and it is hereby allowed until Monday, July

1st, 1901, in which to file its answer, or otherwise plead

herein.
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And afterwards, to wit, on the 2i5tli day of Juno, 1901,

there was duly filed in said court a stipulation ex-

teudino' time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,
^^

Complainant,

vs.

No. 2657.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

August 5th, 1901, to file its plea, demurrer or answer to

the complainant's bill, in the above-entitled case; and

the clerk of the said Court will please procure and enter

a proper order, accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

Filed June 25, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 5th day of Aiignst, 1901,

there was duly filed in said conrt, an answer, in

words and figures as follows, to wit:

United States Cireuit Conrt, Dintriet of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,
Compainanty

ys.

No. 2657

OREGON AND CALIFORNIA RAIL-'

ROAD COMPANY,
Defendant.

Answer.

The answer of the defendant, Oregon and California

Railroad Company, to the complainant's bill of com-

plaint herein.

The defendant, Oregon and California Railroad Com-

pany, now and at all times saying to itself all and all

manner of benefit or adyantage of exception or other-

wise that can or may be had or taken to the many errors,

uncertainties or imperfections in the said bill of com-

plaint, for answer thereto, or to so much thereof as the

defendant is adyised it is material or necessary for it

to make answer to, answering:
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Sub. I.

Par. 1. Tbo defeiulant admits, aud alleges, that the

CoiigTess of the ITnited States, by an Act entitled "An

Act grant! iiii lands to aid in the construction of a rail-

road and telegraph line from the Central Pacific Rail-

road in California, to Portland, in Oregon," approved

on July 25th, 1866, authorized aud empowered such com-

pany organized nnd(»r the laws of Oregon as the legis-

lature of said State should thereafter designate, to con-

struct a railroad and telegraph line within the State

of Oregon, beginning- at the city of Portland, in Oregon,

and running' thence southerly, through the Willamette,

Umpqua and Rogue River valleys to the southern

boundary of Oregon, where the same should connect

with another railroad which the said Act authorized

to be constructed in the State of California. That the

said Act also granted unto such Oregon company its

successors and assigns, every alternate section of pub-

lic land, not mineral, designated by odd numbers, to

the amount of twenty alternate sections per mile (ten

on each side) of said railroad line; and provided that

when any of said alternate sections or parts of sections

should be found to have been granted, sold, reserved,

occupied by homestead settlers, pre-empted, or other-

wise disposed of, other lands designated as aforesaid

should be selected by said company in lieu thereof,

under the direction of the Secretary of the Interior, in

alternate sections designated by odd numbers as afore-

said, nearest to and not more than ten miles beyond the
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limits of said first-named alternate sections. And the

said Act further provided, that as soon as the said

company should file in the office of the Secretary of the

Interior a map of the survey of said railroad or any por-

tion thereof not less than sixty continuous miles from

either terminus, the Secretary of the Interior should

withdraw from sale the public lands by the said Act

granted, on each side of the railroad so far as located;

and that whenever the said company had twenty or

more consecutive miles of any portion of the said rail-

road ready for the service contemplated, the President

of the United States should appoint three commis-

sioners to examine the same, and if it should appear

that twenty consecutive miles of railroad had been com-

pleted and equipped in all respects as required, the said

commissioners should so report under oath to the Presi-

dent of the United States, and thereupon patents should

issue to the said company for the lands granted, to the

extent of and coterminous with the completed section

of said railroad.

Par. 2. The defendant admits, and alleges, that the

Oregon Central Railroad Company is, and ever since

April 22d, ISO", has been, a corporation duly organized

and existing under the laws of the State of Oregon.

That the legislature of the State of Oregon, by Joint

Resolution entitled ^'Senate Joint Resolution No. 16,

Relating to the Railroad Land Grant from the Central

Pacific Railroad in California, to Portland, Oregon,''

adopted :March 20th, 18G8, duly designated the said Ore-

gon Central Railroad Company as the railroad company
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entitled to receive the lands granted in Oregon, and the

benefits and privileges conferred, by the said Act of

July 25th, 1866.

Par. 3. The defendant admits, and alleges, that it is,

and ever since Marcli ITtli, 1870, has been, a corpora-

tion duly organized and existing under the laws of the

State of Oregon; and admits and avers that on April

4th, 1870, it became, ever since has been, and now is,

the successor and assign of the Oregon Central Rail-

road Company, and entitled to all the privileges, bene-

fits and grants in Oregon, provided by the said Act of

July 25th, 1860.

Par. 4. The defendant alleges that during the year

1869, and within the time allowed by the Act of Con-

gress, approved April 10th, 1869, entitled "An Act to

amend an Act entitled 'An Act gTanting lands to aid

in the construction of a railroad and telegraph line

from the Central Pacific Railroad in California, to' Port-

land, in Oregon,' approved July twenty-five, eighteen

hundred and sixty-six,'' the said Oregon Central Rail-

road Company duly filed in the department of the in-

terior its assent to the said Act of CongTess of July

25th, 1866.

Par. 5. The defendant alleges, that on October 29th,

1869, the said Oregon Central Railroad Company filed

in the office of the Secretary of the Interior, and on

January 29th, 1870, the Secretary of the Interior ac-

cepted and approved, a map of the definite location and

survey of the first section of the railroad in Oregon

provided for by the said Act of July 25th, 1866, w^hich
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sec-tiou of railroad extended from Portland to a point

at or near Jefferson, and comprised not less than sixty

continuous miles from the noi-thern terminus thereof.

Tar. G. The defendant alleges, that on ^larch 2<>th,

1870, it (this defendant) filed in the office of the Secre-

tary of the Interior, and the Secretary of the Interior

on that day duly accepted and approved, a map of the

definite location and survey of the second section of the

railroad in Oregon provided for by the said Act of

July 25th, 1866, which section of railroad extended

from the said point at or near Jefferson, to a point near

the southeast corner of section 35, in township 27

south, range 6 west, Willamette Meridian, and com-

prised not less than one hundred and twenty continu-

ous miles of railroad from Jefferson; that on January

7th, 1871, it (this defendant) filed in the office of the

Secretary of the Interior, and the Secretary of the In-

terior on that day duly accepted and approved, a map

of the definite location and survey of the third section

of the railroad in Oregon provided for by the said Act

of July 25th, 1866, which section of railroad extended

from the said point near the southeast corner of sec-

tion 35, in township 27 south, range 6 west, to section

30, in township 30 south, range 5 west; tliat on April

Gth, 1882, it (this defendant) filed in the office of the

Secretary of the Interior, and the Secretary of the In-

terior on that day duly accepted and approved, an

amended map of the definite location and survey of the

said third section of railroad, which amended line of

railroad extended from a point in section 28, township
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21) south range 5 wcsl, lo Statiou i;32U+50 iu section (>,

tovvusliip 30 south, range 5 west; that on April 6th,

1882, it (this defendant) tiled in the office of the Sec-

retary of the Interior, and the Secretary of the Inte-

rior on that day duly aecepte<l and approved, a map of

the (U'tinite location and survey of the fourtli section

of the railroad in Oregon x)rovided for by the said Act

of July 25th, 1800 which section of railroad extended

from the said Statiou 1320^50 in section 0, township

30 south, range 5 west, to Station 2370+50 in township

31 south, range 7 west; that on July 27th, 1882, it (this-

defendant) filed in the office of the Secretary of the In-

terior, and the Secretary of the Interior on that day

duly accepted and approved, a map of the definite loca-

tion and survej^ of the fifth section of the railroad in

Oregon provided for by the said Act of July 25th, 1800,

which section of railroad extended from the said Sta-

tion 2370+50 in township 31 south, range 7 west, to a

point in section 33, township 34 south, range west;

that on June 0th, 1883, it (this defendant) filed in the

office of the Secretary of tiie Interior, and the Secre-

tary of the Interior on that day dulj^ accepted and ap-

proved, a map of the definite location and survey of the

sixth section of the railroad in Oregon provided for by

the said Act of July 25th, 1860, which section of rail-

road extended from the said point in section 33, town-

ship 34 south, range west, to a point in section 21,

tow^nship 30 south, range 3 west; that on July 3d, 1883,

it (this defendant) filed in the office of the Secretary of

the Interior, and the Secretary of the Interior duly ac-
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cepted and approved, a map of the definite location

and sui'vev of the seventh section of the railroad in Ore-

gon provided for by tlie said Act of July 25th, 1860,

v.'hich section of railroad extended from tlie said point

in section 21, township 3(> sontli, ran<.>;e 8 west, to the

south line of section 32, toAvnsliip 37 south, rang,e 1

west, that on September 6th, 1883, it (this defendant)

filed in the office of the Secretary of the Interior, and

the Secretary of the Interior on that day duly accepted

and approved, a map of the definite location and sur-

Tey of the eighth section of the railroad in Oregon pro-

vided for by the said Act of July 25th, 1806, which sec-

tion of railroad extended from the south line of sec-

tion 32, township 37 south, range 1 west, to the east

line of section 25, townshij) 30 south, range 1 fast; that

'On August 2d, 1883, it (this defendant) filed in the office

of the Secretary of the Interior, and the Secretary of

the Interior on that day duly accepted and approved,

a map of the definite location and survey of the ninth

section of the railroad in Oregon provided for by the

said Act of July 25th, 1866, which section of railroad

extended from the said point on the east line of section

25, township 39 south, range 1 east, to the north line

of section 30, township 40 south, range 3 east; and

that on August 20th, 1881, it (this defendant) filed in

the office of the Secretary of the Interior, and the Sec-

retary of the Interior on that day duly accepted and

approved, a map of the definite location and survey of

the tenth section of the railroad in Oregon provided

for by the said Act of July 25th, 1866, which section of
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railroad extoiidc^d from tlie said poiut on the north line

of siection 30, township 40 south, range 2 east, to the

southern line of the State of Oregon, in section 13,

township 41 south, range 1 east.

Par. 7. The defendant alleges, that the Commis-

sioner of the General Land Office, under direction of

the Secretary of the Interior, withdrew all odd-num-

bered sections of land within thirty miles on each side

of the line of railroad shown on the mapsi set forth

and described in ''Par. O,"' hereof, from sale or loca-

tion, pre-emption or homestead entry, on the following

dates: Opposite, and coterminous with, the said first

section of railroad, on January 31st, 1870; opposite, and

coterminous witli, the said second section of railroad,

on April 7t]i, 1870; opposite, and coterminous with, the

said third section of railroad, on March 31st, 1871; op-

posite, and coterminous with, the said amended sec-

tion of railroad, on July 5th, 1883; opposite, and co-

terminous with, the said fourth section of railroad, on

July 5th, 1883; opposite, and coterminous; w^th, the said

fifth sectiou of railroad, on July 5th, 1883; opposite,

and coterminous with, the said sixth section of rail-

road, on July 5th, 1883; opposite, and coterminous with,

the said seventh section of railroad, on September 3d,

1883; opposite, and coterminous wdth, the said eighth

section of railroad on October, 27th, 1883; opposite and

coterminous with, the said ninth section of railroad, on

October 27th, 1883; and opposite, and coterminous with,

the said tenth section of railroad on December 19th,

1884. And the defendant alleges that the said with-
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drawals by the Commissioner have, eae-h aud all, re-

mained in full force and effect from the date thereof

continuously to and including the present time, except

in so far as, if at all, they have been affected by an

order of the Secretary of the Interior, made on August

15th, 1887, declaring said withdrawals revoked as to

the odd-numbered sections within the indemnity limits

of the grant made by the said Act of July 25th, 1866.

Par. 8. The defendant alleges, that the entire rail-

road contemplated and provided for by the said Act of

July 25th, 1866, along the line shown on the maps set

forth and described in "Par. (5" hereof, was constructed

in several sections and fully equii)ped in all respects as

required by the said Act of July 25th, 1866, by the said

Oregon Central Kailroad Company and this defendant;

aud Commissioners, duly appointed by the President of

the United States for that purpose, duly examined the

said railroad as completed and equipped in the several

sections aforesaid, and duly reported to the President

of the United States, under oath, that each of said sec-

tions of railroad had been completed and equipped in

all respects as required by the said Act of Congress, and

that the same was and were read^' for the service con-

templated by the said Act; which reports were duly ac-

cepted and approved by the President of the United

States. The said reports were so made, accepted and

approved, on the following dates: The first twenty

miles, commencing at Portland,, report made on Decem-

ber 31st, 1869, accepted and approved on January 29th,

1870; the second twenty miles, report made on July 5th,
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1870, accepted and approved on February 28tli, 1871;

third twenty miles an.d fourth twenty miles, report

made on December lOtli, 1870, accepted and approved

on February 28th, 1871; fifth twenty miles, report made

on August 11th, 1871, accepted and approved on Marph

11th, 1872; sixth twenty miles report made on January

13th, 1872, accepted and approved on March 11th, 1872;

seventh, eighth, and ninth sections including the last

seventy-eight miles of the said railroad from Portland

to Roseburg, report made ou July 10th, 1878, accepted

and approved on July 11th, 1878; from Roseburg to the

south boundary line of Oregon, in several sections, re-

ports made and approved as the railroad was completed

and examined in sections, during the years 1878 to 1889.

Sub. II.

Par. 9. The defendant admits that the first sixty

miles of its railroad w-as definitely fixed and a plat

therof duly filed, but denies that the date thereof was

or is March 26th, 1870, as alleged iu the bill of com-

plaint herein, and alleges that the true particulars in

this \./ '"
ire as set forth in Sub. 1, Par. 5, of this

answer; and the defendant admits that all the lands

described in subdivision II of the bill of complaint

herein, are odd-uumbered sections, or parts of odd-

uimibered sections, of fand, not mineral, within the

primary limits of the land grant made by the said Act

of July 25th, 1866; and the defendant admits that all of

said lands lying north of the south line of township 10

south, are within the primary limits of that portion of

the said grant designated by the plat of the first sec-
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lion of said railroad (filed ou October 29tli, 18C9, not

on March 26th, 1870, as alleged in the bill of complaint

herein); alleges that the remainder of said lands are

opposite and coterminous with other sections of said

railroad, but denies that any of such other lands are

opposite, or coterminous with the said first section of

railroad.

Sub. III.

Par. 10. The defendant alleges that the true facts

and particulars in respect of the matters and things

set forth in subdivision III of the bill of complaint

herein, are as follows: Lot 1. of section 15. township 3

south, range 1 east is part of an odd section of land

within the primary limits of the grant made by the said

Act of July 23th, 1866, and is opposite and coterminous

with the section of defendant's railroad which was def-

initely located on October 29tli, 1869, the construction of

which was finally accepted and approved on January

29th, 1870. At all the times when the said grant was

made and the railroad definitely located and con-

structed, pre-emption declaratory statement No. 131,

in the name of one R. Ogle, for the said lot, purporting

to have been filed ou May 16th, 1857, was on file in the

United States land office at Oregon City, Oregon; but

the said lot was never pre-empted in pui*suaiice of the

said filing, or otherwise. Thereafter on May 9th, 1871,

and while the said lot remained vacant and unappro-

priated public laud, not included by any exception to

the gTant of lands made by the said Act of July 25th,

1866, except in so far as, if at all, the existence of the
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said declaratory statement tiling affected its status,

the proper officers of the United States issued a patent

conveying the said lot to it (this defendant). The de-

fendant denies that the said lot did not pass to it (de-

fendant) by the said grant of July 25th, 1866, because

of the sad declaratory statement, or any cause; and

denies that the said patent was issued mistakenly, er-

roneously, or contrary to the law, or that the said

patent is void. And in this behalf defendant alleges

that the said lot constituted a part and parcel of the

lands granted by the said Act of July 25th, 1866, and

the said patent was properly and law^fuUy issued; and

the defendant admits that it (defendant) and its

grantees and successors in interest, hereinafter men-

tioned, claim title to the said lot under the said grant

and patent.

Par. 11. The defendant has no knowledge nor in-

formation as to the mattei-s and things set forth in sub-

division III of the bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer, and on that ground

denies that any of such matters and things, as set forth

in the bill of complaint, are in anywise true.

Par. 12. Further answering, the defendant alleges

that it (this defendant), on March 28th, 1871, sold and

by deed bearing that date conveyed the said lot unto

the European and Oregon Land Company, a corpora-

tion of Oregon; that the said sale and purchase were

made in good faith, for full value of the said lot in

hand paid at the time of sale, without notice to or
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knowledge of either this defendant or the said pur-

chaser that the United States had, or claimed to have,

any right, title or interest whatsoever in or to the said

lot, or any part thereof, and the said corporation was

and is a bona fide purchaser of the said lot.

Sub. IV.

Par. 13. The defendant alleges that the true facts

and particulates in respect of the matters and things

set forth in subdivision lY of the bill of complaint

herein, are as follows: The NE. | of XE. 4 of section 11,

township 39 south, range 2 east, is part of an odd sec-

tion of land within the primary limits of the grant

made by the said Act of July 25th, 18GC, and is opposite

and coterminous with the section of the defendant's

railroad which was definitely located on August 2d,

1883. On September 1st 1883 (but not on July 9th.

1879, as alleged in subdivision I^' of the bill of com-

plaint herein), one E. Wells was permitted by the local

United States^ land officers to and did, make cash entry

iNo. 5498 of and for the said tract; which cash entry

the Commissioner of the General Land Oflice held for

cancellation on July IStli, 1884, and finally canceled on

November 25th, 1887; the said Commissioner having

duly ascertained, and finally determined, that the said

cash entry was erroneously permitted to be made at a

date subsequent to the date of the definite location of

this defendant's railroad opposite and coterminous witli

the last described tract of land. Thereafter, on March

16th, 1896, the proper officers of the United States is-
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sued a patent conveying the said tract to it (this de-

fendant). The defendant denies that the said tract of

land did not pass to it (defendant) by the said grant of

July 2r)th, ]866, because of the said cash entry, or any

cause; and denies that the said patent was issued mis-

takenly, erroneously, or contrary to law, or that the

said patent is void. And in this behalf the defendant

alleges that the said tract constituted a part and par-

cel of the lands granted by the said Act of July 25th,

18G0, and the said patent was properly and lawfully

issued and the defendant admits that it (defendant)

claims title to the said tract under the said land grant

and patent.

Par. 14. The defendant has no knowledge nor in-

formation as to the matters and things set forth in

subdivision lY of the bill of complaint herein not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer, and on that ground

denies that any of such matters and things, as set forth

in the bill of complaint, are in any wise true.

Sub. V.

Par. 15. The defendant admits that the W. ^ of SE.

:| of section 9, township 5 south, range 1 east, was cov-

ered by homestead Xo. 907, in the name of John E.

Perdue, filed in the proper land office of the United

States on September 12th, 1867; but alleges, on in-

formation and belief, that the said Perdue did not oc-

cupy the said laud as a homestead settler, or otherwise,

at the date its (defendant's) railroad was definitely
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located opposite and coterminous with the said land.

Tlie defendant denies tliat the said land did not pass

to it (defendant) by the said ^raut of July 25th, 1866,

because of the said homestead, or any cause; and denies

tliat the patent, set forth in subdivision V of the bill of

complaint herein, was issued mistakenly, erroneously

or contrary to the law, or that the said patent is void.

And the defendant alleges that the said land consti-

tuted a part and parcel of the lands granted by the

said Act of July 25th, 1866. and the said patent was

properly and lawfully issued; and the defendant admits

that it (defendant) and its grantees and successors in

interest hereinafter mentioned claim title to the said

land under the said grant and patent.

Par. 16. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division V of the bill of complaint herein not expressly

admitted, denied or alleged in the next preceding para-

graph of this answer, and on that ground denies that

any such matters and things, as set forth in the bill of

complaint, are in anj'wise true.

Par. 17. Further answering, the defendant alleges

that it (this defendant), on August 11, 1900, made and

entered into contract No. 5817 with S. O. Owen, for the

credit sale of said land by this defendant to the said S.

O. Owen; that the said sale and purchase were made in

good faith for a consideration price, paid and' agreed to

be paid, equal to the full value of the said land, without

notice to or knowledge of either this defendant or the

said purchaser that the United States had, or claimed
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to liavo, any right, title or interest whatsoever, in or to

the said laud, or any part thereof—and the said S. O.

Owen was and is a bona fide purchaser of the said land.

Sub. YI.

Par. 18. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision YI of the bill of complaint herein,

are as follows: The ^Y. ^ of SE. i of section 13, town-

ship 6 south, range 1 east, is part of an odd section of

land within the primary limits of the grant made by

the said Act of July 25th, 1866, and is opposite and co-

terminous with the section of the defendant's railroad

whicli was definitely located on October 29, 1869, the

construction of which was finally accepted and ap-

proved on January 29tli, 1870. At all the times when

the said grant was made and railroad definitely located

and constructed, pre-emption declaratory statement No.

431, in the name of I. Y. Willis, for the said land, pur-

porting to have been filed on September 11th, 1858, was

on file in the United States land office at Oregon City,

Oregon; but the said land was never pre-empted, in

pursuance of the said filing, or otherwise. Thereafter,

on July 18th, 1877, and while the said laud remained

vacant and unappropriated public land, not included

by auy exception to the grant of lands made by the

said Act of July 25th, 1866, except in so far as, if at all,

the existence of the said declaratory statement filing

affected its status, the proper officers of the United

States issued a i)atent conveying the said land to it
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(this defendaut). The defendant denies that the said

land did not pass to it (defendant) by the said grant

of July 25th, 1800, because of the said declaratory

statement, or any cause; and denies that the said

patent was issued mistakenly, erroneously, or contrary

to the law, or that the said patent is void. And in this

behalf the defendant alleges that the said land consti-

tuted a part and parcel of the lands granted by the said

Act of July 25th, 18G6, and the said patent was properly

and lawfully issued; and the defendant admits that it

(defendant) claims title to said land under the said

grant and patent.

Par. 19. The defendant has no knowledge nor in-

formation as to the matters and things set forth in

subdivision VI of the bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer and on that ground

denies that any of such matters and things, as set forth

in the bill of complaint, are in anywise true.

^^ub. VII.

Par. 20. The defendant alleges that the true facts

and particulars in respect of the matters and things set

forth in subdivision VII of the bill of complaint herein,

are as follows: The SAV. i of NW. | of section 3, town-

ship 2 south, range 2 east, is part of an odd section of

land within the primary limits- of the grant made by the

said Act of July 25th, 1866, and is opposite and coter-

minous with the section of defendant's railroad which

was definitely located on October 29th, 1869, the con-
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strnctioii of wliicli was finally accepted and approved

oil January 20tli, ISTO. At all the times when the said

grant was iiiad',' and railroad definitely located and con-

structed pre-emption de'Claratory statement No. 057, in

the name of N. N. Matlock, for the said land, purporting

to have been fih^l on June 1st, 1859, was on file in the

Vnited States land oflice at Oregon (Mty, Oregon; but

the said land was never pre-empted, in pursuance of

the said filing, or otherwise. Thereafter, on June 18th,

1877, and while the said land remained vacant and un-

appropriated public land, not included by any excep-

tion to the grant of lands made by the said Act of July

25th, 1800, except in so far as, if at all, the existence of

the said declar;itory statement riling affected its status,

the proper officers of the United States issued a patent

conveying the said land to it (this defendant). The de-

fendant denies that the said land did not pass to it (de-

fendant) by the said grant of July 25tli, 1866, because of

the said declaratory statement or any cause; and denies

that the said patent was issued mistakenly, errone-

ously or contrary to the law, or that the said patent is

void. And in this behalf the defendant alleges that the

said land constituted a part and parcel of the lauds

granted by the said Act of July 25th, 1806, and the said

patent was properly and lawfully issued; and the de-

fendant admits that it (defendant) and its grantee^' and

successors in interest, hereinafter mentioned, claim

title to the said land under the said grant and patent.

Par. 21. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-
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division YII of tlio bill of coiiiplnint herein, not ex-

pressly admitted, denied or allep,ed in the next preced-

ing paragraph of this answer, and on that ground

denies that any of such matters and things, a.s set forth

in the bill of complaint are in anywise trne.

Par. 22. Further answering, the defendant alleges

that it (this defendant), on February 2Gth, 1880, sold

and by deed bearing that date couA'eyed the said land

unto John Aldred; that the said sale and purchase were

made in good faith for full value of the said land in

hand paid at the time of sale, Avithout notice to or

knowledge of either this defendant or the said pur-

chaser that the United States had, or claimed to have,

any right, title or interest Vv'hatsoever, in or to the said

land, or any part thereof—and the said John Aldred

was and is a bona tide purchaser of the said land.

Sub. YIII.

Par. 23. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision YIII of the bill of complaint, are

as follows: The SE. I of NE. | and XE. ] of SE. ^ of

section 21, township 4 south, range 2 east, is part of an

odd section of land within the primary limits of the

grant made by the said Act of July 25th, 1860, and is

opposite and coterminous with the section of defend-

ant's railroad which was definitely located on October

29th, 1869 (not on Januaiy 29th, 1870, as alleged in

subdivision YIII of the bill of complaint herein), the

construction of which was finally accepted and approved

on January 29th, 1870. On January 5th, 1870, and after
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defiiiito location of tlie defendant's railroad as afore-

said, homestead No. 1427 was tiled in the United States

hind (vffiee at Oregon City, Oregon, in tlie name of G. J.

Trullinger, for tlie said land; hut the defendant alleges,

on information and beli(^f, that the said Trullinger did

not occupy tlie said land as a homestead settler, or

otherwise, at any time. Thereafter, on June 18th, 1877,

the proper officers of the United States issued a patent

conveying the said laud to it (this defendant). The de-

fendant denies that the said land did not pass to it (de-

fendant) by the said grant of July 25th, 1866, because of

the said homestead tiling, or an}'- cause; and denies that

the said patent was issued mistakenly, erroneously or

contrary to the law, or that the said patent is void.

And in this behalf defendant alleges that the said land

constituted a part and parcel of the lands granted by

the said Act of July 25th, 1866, and the said patent was

properly and lawfully issued; and the defendant admits

that it (defendant) and its grantees and successors in

interest, hereinafter mentioned, claim title to the said

land under the said grant and patent.

Par. 21. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division yill of the bill of complaint herein not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this ausw-er, and on that ground

denies that any of such matters and things, as set forth

in the bill of complaint, are in anywise true.

Par. 25. Further answering, the defendant alleges

that it (this defendant), on February 28th, 1891, sold
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and by dred bearing- that date conveyed the said SE. \

of NE. I unto D. L. Trnlliuger; that the said sale and

pnrcliase Avere made in good faith for full yalue of the

said land in hand paid at the time of sale, without

notice to or knowledge of either this defendant or the

said purchaser that the United States had, or claimed

to haye, any right, title or interest whatsoever, in or

to the said land, or any part thereof—and the said D. L.

Trullinger was and is a bona fide purchaser of the said

land.

Par. 2G. Further answering, the defendant alleges

that it (this defendant), ou August 12th, 1885, sold and

by deed bearing that date conveyed, the said NE. } of

SE, ] unto E. L. Ti'ullinger; tliat the said sale and pur-

chase were made in good faith for full value of the said

land in hand paid at the time of sale, without notice to

<»r knowledge of either this defendant or the said pur-

chaser that the TInited States had, or claimed to have,

any right, title or interest whatsoever, in or to the said

land, or anj' part thereof—and the said E. L. Trullinger

Avas and is a bona fide purchaser of the said land.

Sub. IX.

Par. 27. The defendant admits that Lot 1, in section

7, township 5 south, range 2 east, was covered by a

homestead No. 323, in the name of J. J. Dingman, filed in

the land office of the United States at Oregon City,

(3regon, on September 28th, 180.5; but alleges, on in-

formation and belief, that the said Dingman did not

occupy the said laud as a homestead settler, or other-
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Avise, on July 25tb, 18G0, or at the date its (defendant's)

railroad was definitely located opposite and cotermin-

ous with tlie said land. The defendant denies that the

said land (li<l not pass to it (defendant) by the said grant

of July 25th, 1866, because of the said homestead, or

any cause, an<l denies that the patent, set forth in sub-

division IX of the bill of complaint Avas issued mistak-

enly, erroneously or contrary to the law, or that the

said patent is void. And the defendant alleges that

the said land constituted a part and parcel of the lands

granted by the said Act of July 25th, 186G, aud the said

patent was properly and lawfully issued; and the de-

fendant admits that it (defendant) and its grantees and

successors in interest, hereinafter mentioned, claim title

to the said lands, under the said grant and patent.

Par. 28. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division IX of the bill of complaint herein, not expressly

admitted, denied or alleged in the next preceding para-

graph of this answer, and on that ground denies that

any of such matters and things, as set forth in the bill

of complaint, are in anywise true.

Par. 29. Further answering, the defendant alleges

that it (this defendant), on August 12th, 1885, sold and

by deed bearing that date, conveyed, said land unto

Oscar W. Sturgess; that the said sale aud purchase were

made in good faith, for full value of the said land in

hand paid at the time of the sale, without notice to or

knowdedge of either this defendant or the said pur-

chaser that the United States had, or claimed to have,
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any right, title or interest ^vllatsoe^er, iu or to the said

land, or any part thereof—aud the said Sturgess was

and is a bona fide purchaser of the said land.

Sub. X.

Par. 30. The defendant admits that the SW. I of

section 27, township 1 south, range 3 east, was covered

by homestead No. 7G4, in the name of George W. Duke,

filed in the United States land office at Oregon City,

Oregon, on December 22d, 1860; but alleges, on informa-

tion and belief that the said Duke did not occupy the,

said land as a homestead settler, or otherwise, at the

date its (defendant's) railroad was definitely located op-

posite and coterminous with the said land. The de-

fendant denies that the said land did not pass to it (de-

fendant) by the said grant of July 25th, 18G6, because

of the said homestead, or any cause; and denies that the

patent set forth in subdivision X of the bill of complaint

herein, was issued mistakenly, erroneoush' or contrary

to the law, or that the said patent is void. And in this

behalf the defendant alleges that the said land consti-

tuted a part and parcel of the lands granted by the said

Act of July 25th, 1866, and the said patent was properly

and lawfully issued; and the defendant admits that it

(defendant), and its grantees and successors in interest,

hereinafter mentioned, claim the title to the said laud

under the said grant and patent.

Par. 31. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division X of the bill of complaint herein, not expressly
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admitted, denied or alle<>ed iu the next preceding" para-

graph of this answer, and on that ground denies that

any of such matters and things, as set forth in the bill

of complaint, are in anywise true.

Par. 32. Further answering, the defendant al-

leges that it (this defendant), on August 12th, 1885, sold

and by deed bearing that date conveyed the said land

unto ^lilliam Mellieu; that the said sale and purchase

were made in good faith, for full value of the said land

in hand paid at the time of sale, without notice to or

knowledge of either this defendant or the said pur-

chaser that the United States had, or claimed to have,

any right title or interest whatsoever in or to the said

laud, or any part thereof—^and the said Mellien was and

is a bona fide purchaser of the said land.

Sub. XI.

Par. 33. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision XI of the bill of complaint herein,

are as follows: The SE. | of SE. i of section 35, town-

ship 2 south, range 3 east, is part and parcel of an odd

section of laud within the primary limits of the grant

made by the said Act of July 25th, 1866, and is opposite

and coterminous with the section of defendant's rail-

road which was definitely located on October 29th, 1869,

the construction of which was finally accepted and ap-

proved on January 29th, 1870. At all times when the

said grant was made and railroad definitely located and

constructed pre-emption declaratory statement No. 562,
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ill the name of one S. Fieklhainmer, for the said laud,

purporting to have been filed on May 24th, 1S59, was

on file in the United States land oHfice at Oreiion City,

Oregon; but the said lot was never pre-empted in pur-

suance to the said filing, or otherwise. Thereafter, on

May 9th. 1S71, and while the said lot remained vacant

and unappropriated public land not included by any

exception to the grant of lands made by the said Act

of July, 1866, except in so far as, if at all, the existence

of the said declaratory statement filing affected its

status, the proper officers of the United States issued a

patent conveying the said land to it (this defendant).

And the defendant denies that the said land did not pass

to it (defendant) by the said grant of July 25th, 1S66.

because of the said declaratory statement, or any cause;

and denies tl.at the sai<l patent was issued mistakenly,

erroneously, or contrary To the law. ov That the said

patent is void. And in This behalf the defendanT al-

leges that the said land ronstituted a part and parcel of

the lands granted by the said Ait of July 25th, 1866,

and the said patent was pro])erly and hiwfully issued;

and the defendant admits That iT (defendant) and its

grantees and successors in interest, hereinafter men-

tioned, claim title to the said land, under the said grant

and i)atent.

Par. 34. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division XI of the bill of complaint herein, not expressly

admitted, denied or alleged in the next preceding para-

graph of this answer, and on that ground denies that
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any of such matters and tliing-s, as set forth in the bill

of complaint are in any wise true.

Par. 35. Tlie defendant alleges that it (this defend-

ant), on August ITtli, 187(), sol<l and by deed bearing

that date conveyed, tlie said land unto Ludwig Dane;

that the said sale and purchase were made in good faith,

for full value of the said land in hand paid at tlie time

of sale, without notice to oi* knowledge of either this

defendant or tlie said purchaser that the United States

had, or claiin«Ml to have, any right, title or interest what-

soever in or to the said land, or any part thereof—and

that the said Dane was and is a bona Me purchaser of

the said land.
'

, !

Sub. XII.

Par. 3(). The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision XII of the bill of c(mii)laint herein,

are as follows: The X\V. ^, of section 19, township 2

south, range 2 west, is part of an odd section of land

within the primary limits of the grant made by the said

Act of July 25th, 1866, and is opposite and coterminous

with the section of defendant's railroad which was

definitely located on October 29th, 1869, the construc-

tion of which was finally accepted and approved on

January 29th, 1870. On January 19th, 1870, subsequent

to definite location of the coterminous section of de-

fendant's railroad as aforesaid, homestead No. 1450 w^as

filed in the United States land office at Oregon City,

Oregon, in the name of one Lorenz P. Heaton; but

defendant alleges, on information and belief, that the
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said HeatoD did uot occupy the said laud as a liouie-

stead settler, or otherwise, at any time. The defendant

denies that the said land did not pass to it (defendant)

by the said grant of July 25th, 1866, because of the said

homestead, or any cause; and denies that the patent,

set forth in subdivision XII of the bill of complaint

herein was issued mistakenly, erroneously, or contrary

to law or that said patent is void. And the defendant

alleges that the said laud constituted a part and parcel

of the lands granted by tlie said Act of July 25th, 1866,

and the said patent was properly and lawfully issued;

and the defendant admits that it (defendant) and its

grantees and successors in interest, hereinafter men-

tioned, claim title to the said land under the said grant

and patent.

Par. 37. The defendant has no knowledge nor in-

formation as to the matters and thing's set forth in sub-

division XII of the bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer, and on that ground de-

nies that any of such matters and things, as set fortli

in tlie bill of complaint, are in any wise true.

Par. 38. Further answering, the defendant alleges

that it (this defendant), on August 15th, 1885, sold and

by deed bearing that date conveyed, the E. | of XW. ^

of the said section 19 unto the Oswego Iron Works, a cor-

poration of Oregon; that the said sale and purchase

were made in good faith, for full value of the said land,

in hand paid at the time of sale, without notice to or

knowledge of either this defendant or the said purchaser
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that the United States had, or claimed to ha.ve, any

rjo-ht, title or interest whatsoever in or to the said land,

or any part thereof—and the said corporation was and

is a bona fide purchaser of the said laud.

Par. 39. Further answering, the defendant alleges

that it (this defendant), on June 16th, 1883, under credit

contract payable in ten annual installments, sold unto

Theodore H. Laniniers the W. h of NW. | of the said

section 19; that all tlie payments provided for in the

said contract were duly made, and on February 6th,

1899, this defendant issued its deed conveying the said

land unto E. L. McOormick, assignee of the said Theo-

dore H. Lammers. That tlie said sales and purchases

were made in good faith for full value of the said land

at the time of the sales, without notice to or knowledge

of this defendant or either of the said purchasers that

the United States had, or claimed to have, any right,

title or interest whatsoever, in or to the said land, or

any part thereof—and each of the said purchasers was

and is a bona fide purchaser.

Sub. XIII.

Par. 40. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision XIII of the bill of complaint herein,

are as follows: The W. | of SW. i of section 35, town-

ship 9 south, range 3 west, is part of an odd section of

land within the primary limits of the grant made by

the said Act of July 25th, 1866, and is opposite and co-

terminous with the section of defendant's railroad
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Avbich was defimtel}' located on October 29tli, 1869, the

construction of M'bich was finally accepted and ap-

proved on January 29th, 1870. At all the times when

the said railroad was definitely located and constructed,

pre-emption declaratory statement Xo. 1967, in the

name of one G. W. Hail, for the said land, purporting

to have been filed on May 23d, 1867, was on file in the

United States Land office at Oregon city, Oregon; but

the said land was never pre-empted in pursuance of the

said filing, or otherwise. Thereafter, on July 12th,

1871, and while the said land remained vacant and un-

appropriated public lands, not included by any excep-

tion to the gTant of lands made by the said Act of July

25th, 1866, except in so far as, if at all, the existence

of the said declaratory statement filing affected its

status, the proper officers of the United States issued

a patent conveying the said land to it (this defendant).

The defendant denies that the said land did not pass

to it (defendant) by the said grant of July 2'5th, 1866,

because of the said declaratory statement, or any cause;

and denies that the said patent was issued mistakenly,

erroneously or contrary to the law, or that the said

patent is void. And in this behalf defendant alleges

that said land constituted a part and parcel of the lands

granted by the said Act of July 25th, 1866, and the said

patent was properly and lawfully issued; and the de-

fendant admits that it (defendant) and its grantees and

successors in interest, hereinafter mentioned, claim title

to the said land under the said grant and patent.

Par. 41. The defendant has no knowledge nor iufor-
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mation as to tho matters and things sot forth in snb-

division XIII of the bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer, and on that ground de-

nies that any of such matters and things, as set forth

in the bill of complaint, are in anywise true.

Par. 42. Further answering, the defendant alleges

that it (this defendant), on June 18th, 1894, sold and

by deed bearing that date conveyed, the said land unto

James W. Fiddler; that the said sale and purchase were

made in good faith, for the full value of the said land

in hand paid at the time of sale, without notice to or

knowledge of either this defendant or the said purchaser

that the United States had, or claimed to have, any

right, title or interest whatsoever, in or to the said

land, or any i)art thereof—^and the said Fiddler was

and is a bona fide purchaser of the said land.

Sub. XIV.

Par. 43. The defendant admits that the N. | of SW.

^ of section 9, township 18 south, range 5 west, was

covered by donation notification No. 5877, in the name

of J. W. Dougherty, filed in the proper land oflSce of

the United States prior to July 25th, 1866; but alleges,

on information and belief, that the said J. W. Dough-

erty abandoned the said laud without having paid for it

or resided thereon four years, nor was he residing there-

on on July 25th, 1866, nor at the date this defendant's

railroad was definitely located opposite and coterminous

with the said land. The defendant denies that the said

land did not pass to it (defendant) by the said gTant of
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July 25th, 1866, ibecause of the said notification, or any

cause; and denies that the patent set forth in subdiv-

ision XIV of the bill of complaint herein, was issued mis-

takenly, erroneously, or contrary to the law, or that the

said patent is yoid. But the defendant alleges that the

said land constituted a part and parcel of the lands

granted by the said act of July 25th, 1866, and the said

patent was properly and lawfully issued; and the de-

fendant admits that it (defendant) and its grantees and

successors in interest, hereinafter mentioned, claim title

to the said land under the said grant and patent.

Par. 44. The defendant has no knowledge or infor-

mation as to the matters and things set forth in sub-

division XIV of the bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer; and on that ground denies

that, any of such matters and things, as set forth in the

bill of complaint, are in anywise true.

Par. 45. Further answering, the defendant alleges

that it (this defendant), on September 4th, 1889, sold by

credit contract payable in ten annual installments, the

said land unto Gust Petzold, all of which payments were

duly made, and on Xoyember 27th, 1899, this defendant

conveyed the said land by deed unto the said contract

purchaser; that the said sale and purchase were made

in good faith, for full value of said laud at the time of

sale, without notice to or knowledge of either this de-

fendant or, the said purchaser that the United States

had, or claimed to have, any right, title or interest what-

soever, in or to the said laud or any part thereof—and
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the said purchaser was and is a bona fide purchaser of

the said 'land.

Sub. XV.

Par. 4G. The defendant admits that the NE. ^ of NE.

i, W. ^ of ,NE. i, and W. ^ of section 5, township 23

south; range 5 west, was covered by donation notifica-

tion No. 3704, in the name of James C. Clark, filed in the

proper land office of the United States prior to July 25th,

186G; but alleges, on information and belief, that the

said James C. Clark abandoned the said land without

having paid for it or resided thereon for four years, nor

was he residing thereon on July 25th, 1866, nor at the

date this defendant's railroad was definitely located op-

posite and coterminous with the said land. The de-

fendant denies that the said land did not pass to it (de-

fendant) by the said grant of July 25th, 1866, because

of the said notification or any cause; and denies that the

patent set forth in subdivision XV of the bill of com-

plaint herein was issued mistakenly, erroneously, or

contrary to the law, or that the said patent is void. But

the defendant alleges that the said land constituted a

part and parcel of the lands gTanted by the said act of

July 25th 1866, and the said patent was properly and

lawfully isued; and the defendant admits that it (de-

fendant) and its grantees and successors in interest,

hereinafter mentioned, claim title to the said land under

the said grant and patent.

Par. 17. The defendant has no knowledge nor inform-

ation as to the matters and things set forth in subdiv-

ision XV of the bill of complaint herein, not expressly
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admitted, denied or alleged in the next preceding para-

graph of this answer, and on that ground denies that

any of such matters and things, as set forth in the bill

of complaint, are in any wise true.

Par. 48. Further answering, the defendant alleges

that it (tliis defendant), on May 23d, 1887, sold the credit

contract payable in ten annual installments the SAV. \

of NE, ^ of the said land unto F. M. Andrews, all of

which installments were duly paid, and on October 3d,

1898; this defendant conveyed the said land by deed

unto the said contract purchaser; that the said sale and

purchase were made in good faith, for full value of the

said land at the time of sale, without notice to or knowl-

edge of either this defendant or the said purchaser that

the United States had, or claimed to have, any right,

title, or interest whatsoever in or to the said Ir.nd or

any part thereof—and the said purchaser was and is a

bona fide purchaser of the said land.

Sub. XYI.

Par. 49. The defendant admits that the SW. I of NE.

\ and W. \ of SE. | of section 3 township 10, south,

range 6 west, was covered by homestead No 1047 in the

name of T. O. Bevens, filed in the United States land

office at Oregon City, Oregon, on May 9; 1868; but al-

leges, on information and belief; that the said Bevens

did not occupy the said land as a homestead settler, or

otherwise, at the date its (defendant's) railroad was def-

initely located opposite and coterminous with the said

land. That defendant denies that the said land did not
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pass to it (defeiulant) by the said grant of July 25th,

1866, bccanso of the said liomestead, or any cause; and

denies that the patent set forth in subdivision XVI of

the bill of complaint herein was issued mistakenly, er-

roueouKly, or contrary to the law, or that the said patent

is void. And in this bt lialf the defendant alleges that the

said land constituted a part and parcel of the lands

granted by the said act of July 25th, 1866, and the said

patent was properly and lawfully issued; and the de-

fendant admits that it (defendant) and its grantees and

successors in interest hereinafter mentioned, claim title

to the said land under the said grant and patent.

Par. 50. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division XYI of the bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preceding

paragraph of this answer, and on that ground denies

that any of such matters and things, as set forth in the

bill of complaint, are in any wise true.

Par. 51. Further answering, the defendant alleges

that it (this defendant), on February 28th, 1891, sold and

by deed bearing that date conve3^ed the SW ^ of NE. ^

and NW. ^ of SE. ^ of the said land unto Thomas O.

Bevens; tliat the said sale and purchase were made in

good faith, for full value of the said land in hand paid

at the time of sale, without notice to or knowledge of

either this defendant or the said purchaser that the

United States had, or claimed to have, any right, title

or interest whatsoever, in or to the said land, or any
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part tliereof, and the said purchaser was and is a bona

fide purchaser of the said land.

Par. 52. Further answering, the defendant alleges

that it (this defendant), on February 18th, 1891, sold

and by deed bearing that date conveyed the SW. ^

of SE. ^ of the said laud unto Thomas O. Bevens; that

the said sale and purchase were made in good faith, for

full value of the said land in hand paid at the time of

sale, without notice to or knowledge of either this de-

fendant or the said purchaser that the United States

had, or claimed to have, any right, title or interest what-

soever, in or to the said land, or any part thereof—and

the said purchaser was and is a bona fide purchaser of

the said land.

Sub. XYII.

Par. 53. The defendant alleges that the true facts and

particulars respecting the matters and things set forth

in subdivision XVII of the bill of complaint herein, are

as follows: Lot 8, of section 15, township 23 south, range

7 west, is part of an odd section of land within the prim-

ary limits of the grant made by the said act July 25th,

1866, and is opposite and coterminous with the section

of defendant's railroad which was definitely located on

March 26th, 1870. On March 26th, 1870, pre-emption

declaratory statement No. 1238, in the name of William

A. Miers, ior the said lot, purporting to have been filed

on September 15th, 1868, was on file in the United

States land office at Oregon City, Oregon; but the said

lot Avas never pre-empted, in pursuance of the said fil-

ing, or otherwise. Thereafter, on December 3d, 18M,
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and while the said lot remained vacant and unappro-

priated public land, not included by any exception to

the orant of lands made bv the said Act of July 25tli,

1866, except in so far as, if at all, the existence of the

said declaratory statement filiuo- affected its status, the

proper officers of the United States issued a patent con-

veying the said lot to it (this defendant). The defend-

ant denies that said lot did not pass to it (defendant)

by the said grant of July 25th, 1866, because of the said

declaratory statement, or any cause; and denies that

the said patent was issued mistakenly, erroneously, or

contrary to the law, or that the said patent is void. And

in this behalf defendant alleges that the said lot con-

stituted a ])art and parcel of the lands granted by the

said Act of July 25th, 1866, and the said patent was

properly and lawfully issued; and the defendant admits

that it (defendant) and its grantees and successors in

interest, hereinafter mentioned, claim title to the said

land under the said grant and patent.

Par. 53. Tlie defendant has no knowledge nor infor-

mation as to the matters and things set forth in sub-

division XVII of tlie bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer, and on that ground denies

that any of such matters and things, as set forth in the

bill of complaint, are in anj'Avise true.

Sub. XVIII.

Par. 54. The defendant alleges that, including all

the lands described in the bill of complaint herein, it
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(defendant) lias not roceiyed the full quantity of land

provided in the gTant made by the said Act of July 25th,

18G6.

Sub. XIX.

Par. 55. The defendant denies that on June 24th,

1900, or at any other time, the Commissioner of the Gen-

eral Land Office (except as hereinafter admitted) made

demand on this defendant, by letter addressed to Will-

iam H. Mills, or otherwise, for reconveyance of the lands

described in the bill of complaint, or any part or por-

tion thereof; but the defendant admits that by letter

dated September 12th, 190O, addressed to the said Will-

iam H. Mills, the Commissioner did command reconvey-

ance of the follov.inp:, but no other, lands described in

the bill of complaint herein, to wit: XE. j of XE. ^ of

section 11, township 39 south, range 2 east; W. |- of SE.

I of section 9, township 5 south, range 1 east; W. \ of

SE. \ of section 13, township 6 south, range 1 east; X.

I of XE. I and W. \ of section 5, township 23 south,

range 5 west; lot 8 of section 15, township 23 south,

range 7 west.

Sub. XX.

Par. 5G. The defendant admits that it claims to have

sold to bona fide purchasers some of the lands described

in the bill of complaint herein, but denies that the value

of the lands described in the bill of complaint is |2.50

per acre, or any sum in excess of |1.25 per acre.

Sub. XXI.

Par. 57. Tlie defendant denies that the complainant

is entitled to recover from it (defendant) the sum of
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|2.50 per aero, or any other sum, for any lands described

in the bill of complaint and sold by it (defendant) to

bona hde purchasers; and the defendant alleges, upon

information and belief, that this court has no jurisdic-

tion of any demand for judgment in money, sought to

be made by the bill of complaint herein.

Sub. XXII.

Par. 58. The defendant denies that there is any com-

plexity in or of matters to be inquired into herein; and

denies that on account of the complexity of the matters

to be inquired into, or on au}^ account, complainant is

remediless according to rules of the common law; and

denies that for such reasons, on such account, and for,

or for, the purpose of avoiding a multiplicity of suits,

the complainant brought this suit in this court. And

in this behalf the defendant alleges, on information and

belief, that this court has no jurisdiction of any mat-

ters and things set forth in the bill of complaint, ex-

cept in so far as such matters and things relate to the

cancellation of patents for lauds which have not been

sold by this defendant to bona fide purchasers; and as

to all other matters and things set forth in the bill of

complaint, in so far as, if at all, they state or make out

any cause or causes of action, the complainant has a

complete, speedy and adequate remedy by a single ac-

tion at law.

1 Sub. XXIII.

Par. 59. And the defendant denies all and all man-

ner of matter, cause, or thing in the complainant's said
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bill contained, material, or necessary for it to make

answer to, and not herein well and suflSeiently an-

swered, confessed, traversed, and avoided, or denied, is

true to the knowledge or belief of the defendant. All

of which matters and things this defendant is read}^ and

willing to aver, maintain, and prove, as this Honorable

Court may direct; and the defendant prays to be hence

dismissed, with its reasonable costs and charges in this

behalf most wrongfully sustained.

WM. D. FEXTON and

WM. SIXGEK, Jr.,

Attorneys for the Defendant.

WM. F. HERKIN,

Counsel for the Defendant.

District of Oregon, "^
1

Iss. I

Multnomah County. J

Geo. H. Andrews makes solemn oath and says: I am

Secretary of the Oregon and California liailroad Com-

pany, the defendant named in tbe foregoing answer.

I have read the foregoing answer and know tlie con-

tents thereof, and the same is true of my knowledge,

except as to the matters and things therein stated on

information and belief, and as to such matters I verily

believe the answer to be true.

GEO. IT. ANDREWS.

Subscribed and sworn to before me on August 5tb,

1901.

[Seal] R. A. LETTER,

Notary Public for Oregon.
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State of Orojion, "^

roiinty of Mnltiioiuali.
J

Due service of the within answer is hereby accepted in

Multnomah County, Oregon, this 5th day of August,

1901, by receivino- a copy thereof duly certified to as

sucli by Wni. I). F(Mit()u of attorneys for defendant.

JOHN II. HALL,

Attorney for Complainant.

Filed August 5tli, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 8th day of Augu&t, 1901,

there was duly filed in said court, a replication, in

words and figures as follows, to wit:

In the Circuit Court of the United States, for the District of

Oregon.

IN EQUITY.

UNITED STATES, \

Plaintiff,
j

vs.

No. 2657.
I

THE OREGON AND CALIFORNIA!

RAILROAD COMPANY, I

Defendant. /

Replication.

Replication of John H. Hall, District Attorney for

the United States for the District of Oregon, who prose-
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cutes for the said United States in this behalf to the

answer of defendant.

This replicant, for the said United States, savinj; and

reserving all advantages of exception to the said an-

swer, for replication thereunto says, that he for the said

United States will aver and prove his said bill to be

true, certain, and sufficient in law to be answered unto,

and that the said answer is uncertain, untrue, and in-

sufficient to be relied unto by this replicant. Without

this, that any other matter or thing whatsoever in the

said answer contained, material or effectual in the law

to be replied unto, confessed and avoided, traversed,

or denied, is true. All which matters and things this

replicant for the said United States, is and vrill be ready

to aver and i)rove, and this Honorable Court shall direct;

and for the said United States he prays as in and by

his said bill he has already prayed.

JOHN H. HALL,

United States Attorney.

Filed August 8th, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on tlio 13tli day of June, 1902,

there wasi duly filed in said court, a stipulation of

facts, in words and figures as follows, to wit:

Viiitcd States Circuit Court, District of Orcf/on.

UNITED STATES OF AMEIUOA,
Complainant,

vs.

,
Case No. 2057.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Stipulation of Facts.

It is stipulated and agreed as follows:

Item 1, Tlie Act of Congress approved July 25th,

18G(>, entitled ""An Act gTanting lands to aid in the con-

struction of a railroad and telegraph line from the

Central Pacific Railroad in California, to Portland, in

Oregon," as printed in volume 14 of the United States

Statutes at Large, on pages 239 and following", is ad-

mitted in evidence.

Item 2. The Oregon Central Railroad Company is a

corporation duly incorporated and organized on April

22d, 1867, by and in virtue of the laws of the State of

Oregon.

Item 3. That the legislature of the State of Oregon,

by its Joint Resolution adopted October 20th, 1868,

duly designated the said Oregon Central Railroad Com-
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amended Hue of railroad extended from {Station 1154: iu

section 28, township 29 south, range 5 west, tO' Station

1320+50 in section 6, township 30 south, range 5 west;

on April G, 1882, the defendant filed in the office of the

Secretary of the Interior, and the Secretaiy of the In-

terior on April 8tli, 1882, duly accepted and approved,

a map of the definite location and survey of the fourth

section of the railroad in Oregon provided for by the

said Act of July 25th, 1866, which section of railroad

extended from the said Station 1320+50 in section 6,

township 30 south, range 5 west, to Station 2376+50 in

township 31 south, range 7 we«t; on August 24th, 1882,

the defendant filed in the office of the Secretary of the

Interior, and the Secretary of the Interior on Septem-

ber 7th, 1882, duly accepted and approved, a map of the

definite location and survey of the fifth section of the

railroad in Oregon provided for by the said Act of July

25th, 1866, which section of railroad extended from the

said Station 2376+50 in township 31 south, range 7

west, to the north line of section 33, township 34 south,

range 6 west; on June 6th, 1883, the defendant filed in

the office of the Secretaiy of the Interior, and the Secre-

tary of the Interior on that day duly accepted and ap-

proved, a map of the definite location and survey of the

sixth section of the railroad in Oregon provided for by

the sa"d Act of July 25th, 1866, which section of rail-

road extended from the said north line of section

33, township 34 south, range 6 west, to the east

line of section 21, township 36 south, range 3 west;

on July 3d, 1883, the defendant filed in the office of the
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Secretary of the Interior, and the Secretary of the

Interior on Jnly Gth, 1883 fUily accepted and ap-

proved, a map of the definite location and survey

of the seventh section of the railroad in Oregon pro-

vided for by the said Act of Jnly 25th, 1866, which sec-

tion of railroad extended from the said east line of sec-

tion 21, townsliip 36 south, range 3 west, to the south

line of section 32 township 37 south, range 1 west; on

September 4th, 1883, the defendant filed in the office of

the Secretary of the Interior, and the Secretar^^ of the

Interior on that day duly accepted and approved, a map

of the definite location and survey of the eighth section

of the railroad in Oregon provided for by the said Act

of July 25th, 1866, which section of railroad extended

from the south line of section 32, township 37 south,

range 1 west, to the east line of section 25, township 39

south, range 1 west; on August 1st, 1883, the defendant

filed in the office of the Secretary of the Interior, and

the Secretary of the Interior on that day duly accepted

and approved, a map of the definite location and sur-

vey of the ninth section of the railroad in Oregon pro-

vided for by the said Act of July 25th, 1866, which sec-

tion of railroad extended from the said point on the

east line of section 25, township 39 south, range 1 east,

to the north line of section 30, township 40 south, range

2 east; and on August 18th, 1884, the defendant filed in

the office of the Secretary of the Interior, and the Secre-

tary of the Interior on that day duly accepted and ap-

proved, a map of the definite location and survey of the

tenth section of the railroad in Oregon provided for by



84 The Oregon and Califonihi Railroad Company

proved on February 28th, 1871; third twenty miles and

fourth twenty miles, report made on December 10th,

1870, accepted and approved on February 28th, 1871;

fifth twenty miles, report made on August 11th, 1871,

accepted and approved on March 11th, 1872; sixth

twenty miles, report made on January 13th, 1872, ac-

cepted and approved on March 11th, 1872; seventh,

eighth and ninth sections including the last seventy-

eight miles of the said railroad from Portland to Rose-

burg, report made on July 10th, 1878, accepted and ap-

proved July 11th, 1878; from Roseburg to the south

boundary line of Oregon, in several sections, reports

made and approved as the railroad was completed and

examined in sections, during the years 1878 to 1889.

Item 11. Lot 1 of section 15, township 3 south, range

1 east, is part of an odd section of unoffered land within

the primary limits of the gTant made by the said Act of

July 25th, 1866, and is opposite and coterminous with

that section of the defendant's railroad the map of def-

inite location and survey of which was filed with the

Secretary' of the Interior on October 29th, 1869, and ap-

proved by the Secretary of the Interior on January 29th,

1870.

(a) On May 16th, 1857, one R. Ogle filed his pre-emp-

tion declaratory statement No. 131, in the proper land

office of the United States, for the said lot; which dec-

laratory statement was on file and of record, uncan-

celed, in the said land office, at the times the map re-

ferred to in the next preceding paragraph hereof was

filed and approved; but final proof or payment was
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uever tendered nor made under or in pursuance of the

said filing.

(b) On May 9tli, 1871, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said lot to the defendant as part and por-

tion of the lands gi-anted by the said Act of July 25th,

1866; which patent was duly and properly issued unless

the pre-emption declaratory statement of R. Ogle, here-

inbefore set forth, excepted the said lot from the lands

granted by the said Act of July 25th, 1866.

(c) On March 28th, 1874, the defendant sold, and by

deed bearing that date conveyed, the said lot unto the

Euroi^eau and Oregon Land Company, a corporation of

Oregon; which sale and purchase were made in good

faith, for full value of the said lot at the time of sale,

without notice to the said purchaser other than such

presumptive notice as is given by the law of the exist-

ence of the said pre-emption declaratory statement.

Item 12. The W. ^ of SE. ^ of section 9, township 5

south, range 1 east, is part of an odd section of land

within the primary limits of the grant made by the said

Act of July 25th, 1866, and is opposite and coterminous

with that section of the defendant's railroad the map of

definite location and survey of which was filed with the

Secretary of the Interior on October 29th, 1869, and ap-

proved by the Secretary of the Interior on January 29tli,

1870.

(a) On September 12th, 1867, one John E. Perdue

filed his homestead claim Xo. 907, in the proper land

office of the United States, for the tract of land de-
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scribed in the nex:t preceding paragraph hereof; whicli

homestead claim was on file and of record, uncanceled,

in the said land ofHce, at the times the map of definite

location referred to in the next preceding paragraph

hereof was filed and approved; but final proof or pay-

ment was never tendered or made, under or in pur-

suance of the said filing.

(b) On June 18th, 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said land as part and portion of the lands

granted by the said Act of July 25th, 1806; which patent

was duly and properly issued unless the homestead

filing of John E. Perdue, hereinbefore set forth, ex-

cepted the said land from the lands granted by the said

Act of July 25th, 1860.

(c) On August 11th, 1900, the defendant made and

entered into contract Xo. 5817 with one S. O. Owen, for

the credit sale of said land to him; upon which contract

S50 was paid on account of the purchase price at the

time, and the balance of ])urchase price, with interest,

was agreed to be paid ten years from the date of con-

tract, and the said contract is still in full force and ef-

fect. The said contract purchase was made in good

faith, for a consideration price paid and agreed to be

paid equal to the full value of the land at tlie time of

sale, Avithout notice to the said purchaser other than

such presTimptive notice as is given by the law of the

existence of the said homestead filing.

Item 13. The W. i of SE. ^ of section 13. township

south, range 1 east is a part of an odd section of un-
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offered land within the prinijiry limits of the grant made

by the said Act of Jnly 2r)th, 186(), and is opposite and

coterminous with tliat section of the defendant's rail-

road the mai> of (h'tinitc ItM-ation and survey of which

was filed with the Secretary of the Interior on October

20tli, ISGO, and approved by the Secretary of the Inter-

ior on January 29th, 1870.

(a) On September 11th, 1858, one I. V. Willis filed

his pre-emption declaratory statement No. 431 in the

proper land office of the United States, for the land de-

scribed in the next preceding paragraph hereof; which

declaratory statement was on file and of record, uncan-

celed, in the said lan<l office, at the time the map re-

ferred to in the next preceding paragraph hereof was

filed and a])proved; but final proof or payment was

never tendered nor made, under or in pursuance of the

said filing.

(b) On June 18th. 1877, the proper officers of the

United States issued a patent, in due form, purportinig

to convey the said laud to the defendant asi part and

portion of the lands granted by the said Act of July

25th, 1806; which patent was duly and properly issued

unless the pre-emption declarator}^ statement of I. V.

Willis, hereinbefore set forth, excepted the said land

from the lands granted by the said Act of July 25th,

1866.

Item 14. The SW. i of NW. \ of section 3, township

2 south, range 2 east, is part of an odd section of unof-

fered land within the primary limits of the grant made

by the said Act of July 25th, 1866, and is opposite and
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coterminous with that seetiou of the defeudant's rail-

road the map of definite location and survey of which

was filed with tlie Secretary of the Interior on October

29th, 1869, and approved by the Secretary of the In-

terior on January 29th, 1870.

(a) On June 1st, 1859, one X. X. Matlock filed his

pre-emption declaratory statement No. 657, in the

proper land office of the United States, for the land de-

scribed in the next preceding para.grai)h hereof; which

declaratory statement was on file and of record, uncan-

celed, in th.e said land office, at the times the map re-

ferred to in the next preceding paragraph hereof was

filed and approved; but final proof or payment was'

never tenderd nor made under or in pursuance of the

said filing.

(b) On June 18th, 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said lot to the defendant as part and

portion of the lands granted by the said Act of July 25th,

1866; which patent was duly and properly issued unless

the pre-emption declaratory statement of N. N. Mat-

lock, hereinbefore set forth, excepted the said lands

granted by the said Act of July 25th, 1866.

(c) On February 26th, 1880, the defendant sold, and

by deed bearing that date conveyed, the said land unto

John Aldred; wliicli sale and purchase were made in

good faith for full value of the said land at the time of

sale, without notice to the said purchaser other than

such presumptive notice as is given by the law of the

existence of the said pre-emption declaratory- statement.



vs. United States of Ainvrica. 89

Item ir,. Tlie SE. ] of NE. -] and NE. j of SE. 1 of

section 21, toAvusliij) 4 south, range 2 east, are parts' of

an odd section of land within the primary limits of the

urant made bv the said Act of July 25th, 186G, and are

opposite and coterminous with that section of the de-

fendant's railroad the map of definite location and sur-

vey of Avhich Avas filed with the Secretary of the Interior

on October 29th, 1869, and approved by the Secretary

of the Interior on January 29th, 1870.

(a) On January 5th, 1870, one G. J. Trullinger filed

his homestead claim No. 1427, in the proper land office

of the United States, for the lands described in the

next preceding- paragraph hereof; which homestead

claim was on file and of record uncanceled, at the times

the map referred to it in the next preceding paragTaph

hereof was filed and approved; but final proof or pay-

ment was never tendered nor made, under or in pur-

suance of the said filing.

(b) On June 18th, 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said lauds to the defendant as part and

portion of the lands gTanted by the said Act of July

25th, 1800; Avhich patent was duly and properly issued

unless the homestead claim of G. J. Trullinger, herein-

before set forth, excepted the said land from the lands

granted by the said Act of July 25th, 1866,

(c) On February 28th, 1891, the defendant sold, and

by deed bearing that date conveyed, the said SE. ^ of

NE. ^ unto D. L. Trullinger; which sale and purchase

were made in good faith, for full value of the said land
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at the time of sale without uotice to the said purchaser

other than such presumptive notice as is given by the

law of the existence of the said homestead claim.

(d) On August 12th 1885, the defendant sold, and by

deed bearing that date conveyed, the s^id XE. ^ of SE.

:} unto E. L. Trullinger; ^^llich sale and purchase were

made in good faith, for full value of the said land at

the time of sale, without notice to the said purchaser

other than such presumptive notice as is given by the

law of the existence of the said homestead claim.

Item 10. Lot 1 of section 7, township 5 south, range

2 east, is part of an odd section of land within the prim-

ary limits of the grant made by the said Act of July

2r)th, 18GG, and is opposite and coterminous with that

section of the defendant's railroad the map of definite

location and survey of which was filed with the Secre-

tary of the Interior on October 29th, 1869, and approved

by the Secretary of the Interior on Januarj^ 29th, 1870.

(a) On September 28th, 1865, one J. J. Dingman

filed his homestead claim No. 323 in the proper land

office of the United States, for the said lot; which home-

stead claim was on file and of record, uncanceled, in the

said land office, at the time the map referred to in the

next preceding paragraph hereof was filed and ap-

proved; but final proof or payment was never tendered

nor made, under or in pursuance of the said filing.

(b) On July 12th, 1871, the proper officers of the

United States issued a patent, in due form, purporting'

to convey the said lot to the defendant as part and por-

tion of the lands granted by the said Act of July 25th,
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ISdd; which patent was duly and properly issued unless

The homestead filinj; of J. J. Diugman, hereinbefore set

forth, excepted the said lot from the lauds granted by

the said Act of July 25th, ISGG.

(e) On August 12th, 1885, the defendant sold, and

by deed bearing that date conveyed, the said lot unto

Oscar W. Sturgess; which sale and purchase were made

in good faith, for full value of the said lot at the time

of sale without notice to the said purchaser other than

such presumptive notice as is given by the law of the

existence of the said homestead filing.

Item IT. The SW. | of section 27, township 1 south,

range 3 east, is part of an odd section of land, within

the primary limits of the grant made by the said Act

of July 25th, 1866, and coterminous with that section

of the defendant's railroad the map of definite location

and survey of which was filed with the Secretary of the

Interior on October 29th, 1869, and approved by the

Secretary of the Interior on January 29th, 1870.

(a) On December 22d, 1866, one George W. Dukes

filed his homestead claim No. 761, in the proper land

office of the United States, for the said land; which

homestead claim was on file and of record, uncanceled,

in the said land office at the times the map referred toi

in the next preceding paragTaph hereof was filed and ap-

proved; but final proof or payment was never tendered

or made, under or in pursuance of the said filing.

(b) On June 18th, 1877, the proper officers of the

United States issued a patent in due form, purporting;

to convey the said land to the defendant as part and
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portion of the lands granted by the said Act of July

25th, 1800; which patent was duly and properly issued

unless the homestead claim of the said George W.

Dukes, hereinbefore set forth, excepted the said land

from the lands granted by the said Act of July 25th,

1806.

(c) On August 12th, 1885, the defendant sold, and

by deed bearing that date conveyed, the said land unto

William Mellien; which sale and purchase were made in

good faith, for full value of the said land at the time of

sale, without notice to the said purchaser other than

such presumptive notice as is given by the law of the

existence of the said homestead filing.

Item 18. The SE. \ of SE. ] of section 35, township

2 south, range 3 east, is part of an odd section of un-

offered land witiiin tlie primary limits of the grant

made by the said Act of July 25th, 1800, and is opposite

and coterminous with that section of the defendant's

railroad the map of definite location and survey of

Avhich was filed with the Secretary of the Interior on

October 29th, 1809, and approved by the Secretary of

the Interior on January 29th, 1870.

(a) On May 29th, 1859, one S. Fieldhammer filed his

pre-emption declaratory statement Xo. 502, in the

proper land office of the United States, for the said

land, which declaratory statement was on file and of

record, uncanceled, in the sai<l land office at the times

the map referred to in the next preceding paragraph

hereof was filed and approved; but final proof or pay-
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ment was never tendered nor made, under or in pur-

suance of the said fllinj;'.

(b) On May 9tb, 1871, the proper officers- of the

United States issued a patent, in due form, purporting

to convey the said lands to tlie defendant as part and

portion of the lands granted by the said Act of July

25th, 1866; which patent was duly and properly issued

unless the pre-emption declaratory statement of S.

Fieldhammer, hereinbefore set forth, excepted the said

land from the lands granted by the said Act of July

25th, 1866.

(c) On August 17th, 1876, the defendant sold, and by

deed bearing that date conveyed, the said land unto

Ludwig Dane; which sale and purchase were made in

good faith for full value of the said land at the time of

sale, without notice to the said purchaser other than

such presumptive notice as is given by the law of the

existence of the said pre-emption declaratory statement.

Item 19. The NW. | of section 19, township 2 south,

range 2 west, is part of an odd section of land within

the primary limits of the grant made by the said Act of

July 25th, 1866, and is opposite and coterminous with

that section of the defendant's railroad the map of def-

inite location and survey of which was filed with the

Secretary of the Interior on October 29th, 1869, and

approved by the Secretary of the Interior on January

29th, 1870.

(a) On January 19th, 1870, one Lorenzo P. Heaton

filed his homestead claim No. 1450, in the proper land

office of the United States, for the said land; which
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homestead claim was on file ami of record, imcauceled,

ill the said land office, at the times the map referred to

in the next preceding paragraph hereof wan filed and ap-

proved; but final proof or payment was never tendered

nor made, under or in pursuance of the said filing.

(b) On June 18th, 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said land to the defendant as part and

portion of the lands granted b}^ the said Act of July

25th, 18GG; which pateut was duly and properly issued

unless the homestead filing of Lorenzo P. Heaton, here-

inbefore set forth excepted the said land from the lands

granted by the said Act of July 25th, 1866.

(c) On August 15th, 1885, the defendant sold, and

by deed bearing that date conveyed, the E. | of NW.

^ of the said section 19 unto the Oswego Iron Works,

a corporation; w^hich sale and purchase were made in

good faith, for full value, without notice to the said pur-

chaser other than such presumptive notice as is given

by the law of the existence of the said homestead filing.

(d) On June IGtli, 1883, the defendant sold under

credit contract payable in ten annual installments unto

Theodore II. Lammers, the W. ^ of NW. I of the said

section 19; that all the payments provided for in the

said contract were duly made, and on February 6th,

1899, the defendant issued its deed conveying the said

W. i of NW. } unto E. L. McOormick, assignee of the

said Theodore H. Lammers; that the said sales and pur-

chases were made in good faith, for full value, without
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uotice otliei' than siicli presumptive notice as is given

b3' the h\w of the existence of the said homestead filing.

Item '20. The W. 4 of i^W. i of section 35, township

1) soiitli, rauj>e 3 west, is part of an odd section of un-

offered land within the primary limits of the grant made

by the said Act of July 25th, 1866, and is opposite and

coterminous with that section of the defendant's rail-

road the map of definite location and survey of which

was filed with the Secretary of the Interior on October

29th, 1869, and approved by the Secretary of the In-

terior on January 29th, 1870.

(a) On May 23d, 1867, one G. W. Hail filed his pre-

emption declaratory statement No. 1976, in the proper

land ofiice of the United States for the said land; which

declaratory statement was on file and of record, uncan-

celed, in the said land office, at the time the map re-

ferred to in the next preceding paragraph hereof was

filed and approved; but final proof or payment was

never tendered nor made, under or in pursuance of the

said filing.

(b) On July 12th, 1871, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said laud to the defendant as part and

portion of the lauds granted by the said Act of July

25th, 1866; which patent was duly and properly issued

unless the pre-emption declaratory statement of G. W.

Hail, hereinbefore set forth, excepted the said land

from the lands granted by the said Act of July 25th,

1866.
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(c) Ou June IStli, 1894, the defeudaut sold, and by

deed bearing that date conveyed, the said land unto

James W. Fidler; which sale and purchase were made

in good faith, for full value, without notice other than

such presumptive notice as is given by the law of the

existence of the said pre-emption declaratory state-

ment.

Item 21. The N. | of SW. | of section 9, township IS

south, range 5 west, is part of an odd section of land

within the primary limits of the grant made by the said

Act of July 25th, 1866, and is opposite and coterminous

with that section of the defendant's railroad the map

of definite location and survey of which was filed with

and approved by the Secretary of the Interior on March

29th, 1870.

(a) On February 11th, 1855, one J. W. Dougherty

ifiled his donation notification No. 5877, in the proper

land office of the United States, for the said land; which

notification was on file and of record, uncanceled, in the

said land office, at the time the map referred to in the

next preceding paragTaph hereof was filed and ap-

proved; but final proof or payment was never tendered

nor made, under or in pursuance of the said notification.

(b) On May 29th, 1872, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said land to the defendant as part and

portion of the lands granted by the said Act of July

25th, 1866; which patent was duly and properly issued

unless the donation notification of J. W. Dougherty,
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hereinbefore set forth, excepted the said land from the

lands granted by the said Act of Jnly 25th, 18C6.

(c) On September 4th, 1889, the defendant sold, by

credit contract payable in ten annual installments, the

said land nnto Gnst Petzold, all of which payments were

duly made, and on November 27th, 1899, the defendant

convej^ed the said land by deed nnto the said contract

pnrchaser; which sale and purchase were made in good

faith, for full value, without notice other than such pre-

sumptive notice as is given by law of the existence of

the said donation notification.

Item 22. The SW. | of NE. i and W. i of SE. ^ of

section 3, township 10 south, range 6 west, is part of

an odd section of land within the primary limits of the

grant made by the said Act of July 25th, 1866; and is

opposite and coterminous with that section of the de-

fendant's railroad the map of definite location and sur-

vey of which was filed with and approved by the Sec-

retary of the Interior on March 29th, 1870.

(a) On May 9th, 1868, one T. O. Bevens filed his home-

stead claim No. 1047, in the proper land office of the

United States, for the said land; which homestead

claim was on file and of record, uncanceled, in the said

land office, at the time the map referred to in the next

preceding paragraph hereof was filed and approved; but

final proof or payment was never tendered nor made,

under or in pursuance of the said filing.

(b) On June 18th, 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convev the said land to the defendant as part and
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portion of the lauds granted by the said Act of July

25th, 1866; which patent was duly and properly issued

unless the homestead filing, hereinbefore set forth, ex-

cepted the said land from the lands granted by the said

Act of July 25th, 1866.

(c) On February 28th, 1891, the defendant sold, and

by deed bearing that date conyeyed, the SW. ^ of NE.

^ and XW. ^ of SE. ^ of the said section 3, unto Thomas

O, Beyens; which sale and purchase were made in good

faith, for full yalue of the said land at the time of sale,

without notice to the said purchaser other than such

presumptive notice as is giyen by the law of the exist-

ence of the said homestead filing.

(d) On February 18th, 1891, the defendant sold, and

by deed bearing that date conveyed, unto J. H. Wat-

son and Thomas O. Beyens, the SW. ^ of SE. ^ of the

said section 3; which sale and purchase were made in

good faith, for full yalue of the said land at the time

of sale, without notice to the said purchasers other than

such presumptive notice as is given by the law of the

existence of the said filing.

Item. 23. Lot 8 of section 15, township 23 south,

range 7 west, is part of an odd section of unoffered land

within the primary limits of the grant made by the said

Act of July 25th, 1866, and is opposite and coterminous

with that section of the defendant's railroad the map

of definite location and survey of which was filed with

and approved by the Secretary of the Interior on March

29th, 1870.

(a) On October 30th, 1887, one John Morin filed bis
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pre-emption declaratory statement No. IIG'7, in the

I
proper laud office of the United States, for the said

I lot; which declaratory statement was on file and of rec-

ord, uncanceled, in the said land office, at the time the

i map referred to in the next preceding paragraph was

filed and approved; but final proof or payment was

never tendered or made, under or in pursuance of the

said filing'.

(b) On September 15th, 18G8, one William A. Mills,

filed his pre-emption declaratory statement No. 1238,

iu the proper land office of the United States, for the

said lot; which declaratory statement was on file and

of record, uncanceled, in the said land office, at the time

the map referred to in the next preceding paragraph

hereof was filed and approved; but final proof or pay-

ment was never tendered or made, under or in pursu-

ance of the said filing.

(c) On December 3d, 1894, the proper officers of the

United States issued a patent, iu due form, purporting

to convey the said lot to the defendant as part and por-

tion of the lauds granted by the said Act of July 25th.

1866; which patent was duly and properly issued unless

the pre-emption declaratory statement of William A.

Mills, hereinbefore set forth, excepted the said lot from

the lands granted by the said Act of July 25th, 1866.

Item. 24. The grant made by the said Act of July

25th, 1866, is in course of adjustment by the Secretary

of the Interior and the proper officers of the United

States, but has not been finally adjusted; and, including

all the lands described in the bill of complaint herein,
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the defendant has not received the full quantity of land

promised in the grant made by the said Act of July

25th, 1866.

Item 25. It is further agreed that this stipulation is,

and shall always be deemed, conclusive evidence, for

the purposes of this suit, of the truth of all the matters

and the things in its stipulated and agreed to be true,

as fully and effectually as if each and all of such mat-

ters and things were, or had been, conclusively proven

by the introduction and the testimony of witnesses; but

each partj reserves the right to introduce further and

additional testimony and evidence.

Dated and signed on June 3, 1902.

JOHN K. KICHARDS,

Acting Attorney General

WM. D. FENTON and

WM. SINGER, Jr.,

Attorneys for the Defendants.

JOHN H. HALL,

United States Attorney.

Filed June 13th, 1902. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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Case ]SV 2657.

And afterwards, to wit, on the 22d day of September,

11>02, there was duly filed in said court, a stipula-

tion to correct stipulation of facts, in words and

figures as follows, to wit:

United States Circuit Court, District of Oregon.

UNITED STATES OF AMERICA,

Complainant,

vs.

OREGON AND CALIFORNIA RAIL.

ROAD COMPANY,

Defendant.

Stipulation to Correct Stipulation of Facts.

It is mutually agreed that an order may be entered

directing the clerk of this court to correct the "Stipu-

lation of Facts" on file herein, as follows:

1st. By striking from "Item 15," paragraph "(a)," in

line 14, the words "filed and."

2d. By striking from "Item 19," paragraph "(a)," in

line 7, the words "filed and."

3d. By striking from "Item 23," paragraph "(a)," in

lines 9 to 12 inclusive, the words, "which declaratory

statement was on file and of record, uncanceled, in the

said land office, at the time the map referred to in the

next preceding paragraph was filed and approved."
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Dated and signed on Sept. 22, 1902.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FEXTON and

WM. SINGER, Jr.,

Attorneys for the Defendant.

Filed September 22d, 1902. J. A. Sladen, Clerk,

United States Circuit Court, District of Oregon.

And afterwards, to wit, on the 3d day of December,

1902, there was duly filed in said court, a stipula-

tion of additional facts, in words and figures as fol-

lows, to wit:

United States Circiiif Court, District of Orvgon.

\
IN EQUITY.

Case No. 2657.

UNITED STATES OF AMERICA,

Complainant,

vs.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Stipulation of Additional Facts.

It is stipulated and agreed that the following is a

true and correct statement, of the consideration prices

receiyed by the defendant for the seyeral land sales set

forth in the "Stipulation of Facts" heretofore filed in

this cause; that is to say:
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1. Lot 1 of section 15, township 3 south, range 1

east, was sold and conveyed as set forth in Item 11,

paragraph "c" of the said stipulation of facts, for the

full consideration sum or price of twenty-seven dollars

and eighty cents (|27.80), paid unto the defendant.

2. The W. I of SE. ^ of section 9, township 5 south,

range 1 east, was sold under credit contract, as set forth

in Item 12, paragrai)li "c" of the said stipulation of

facts. The agreed purchase price was and is two hun-

dred and forty (210) dollars, of which fifty-six (56) dol-

lars only has been paid to the defendant.

3. The SW. i of NW. ^ of section 3, township 2 south,

range 2 east, was sold and conveyed as set forth in

Item 14, paragraph '^c"' of the said stipulation of facts,

for the full consideration sum or price of one hundred

and eight (108) dollars, paid unto the defendant.

4. The SE. | of NE. I of section 21, township 4 south,

range 2 east, was sold and conveyed as set forth in Item

15, paragraph "c'' of the said stipulation of facts, for

tlie full consideration price, principal and interest, of

one hundred and twelve dollars and forty-five cents

(fll2.45), paid unto the defendant.

5. The XE. i of SE. 1 of section 21, township 4 sonth,

range 2 east, was sold and conveyed as set forth in Item

15, paragraph "d'' of the said stipulation of facts, for

the full consideration price of seventy-two (72) dollars,

paid unto the defendant.

6. Lot 1 of section 7, township 5 south, range 2 east,

Avas sold and conveyed as set forth in Item 16, para-

graph ''c" of the said stipulation of facts, for the full
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consideratioii price, principal and interest, of ei<j:]ity-

fonr dollars and tliirty-seven cents (|84.37), paid nnto

the defendant.

7. The SW. \ of section 1 sonth, range 3 east, was

sold and conveyed as set forth in Item 17, paragraph

"c" of the said stipulation of facts, for the full consid-

eration price, principal and interest, of three hundred

and ninety-tliree dollars and ninety-two cents (|393.92),

paid unto the defendant.

8. The SE. I of SE. \ of section 35, township 2 south,

range 2 west, was sold and conveyed as set forth in Item

18, paragraph "c" of the said stipulation of facts, for

the full consideration price, principal and interest, of

two hundred and twelve dollars and jSfty-six cents

(1212.56), paid unto the defendant.

9. The E. I of NW ^^ of section 19, township 2 south,

range 2 west, was sold and conveyed as set forth in Item

19, paragraph "c'' of the said stipulation of facts, for

the full consideration price of one hundred and ninety

(190) dollars, paid unto the defendant.

10. The W. 1 of NW. ] of section 19, township 2

south, range 2 west, was sold and conveyed as set forth

in Item 19, paragraph "d" of the said stipulation of

facts, for the full consideration price, principal and in-

terest, of five hundred and twenty-four dollars and ten

cents (.1?524.10), paid unto the defendant.

11. The W. I of SAA\ | of section 35, township 9 south,

range 3 west, was sold and convej'ed as set forth in

Item 20, paragraph "c'' of the said stipulation of facts,

for the full consideration price, principal and interest.
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of five liuutlred and seventy-three dollars aud fourteen

cents (1573.14), paid unto the defendant.

12. The N. 4 of SW. ] of section 1), township 18

south, range 5 west, was sold and conveyed as set

forth in Item 21, paragraph "c" of the said stipulation

of facts, for the full consideration price, principal and

interest, of six hundred and twenty dollars and twenty-

Kix cents (|620.2G), paid unto tlie defendant.

13. The SW. 1 of NE. i and NW. i of BE. ^ of sec-

tion 3, township 10 south, range G west, was sold and

conveyed aiS set forth in Item 22, paragraph "c" of the

said stipulation of facts, for the full consideration price,

principal and interest, of three hundred and twenty-

four dollars and thirty cents (1321.30), paid unto the de-

fendant.

11. The SW. :1 of SE. -j of section 3, township 10

south, range 6 west, was sold and conveyed as set forth

in Item 22, paragraph "d" of the said stipulation of

facts, for the full consideration price, principal and in-

terest, of two hundred and twenty-six dollars and fifty

cents (1226.50), paid unto the defendant.

Dated and signed on Noyember 2'Oth, 1902.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. PENTON and

WM. SINGER, Jr.,

Attorneys for Defendant.

Filed December 3d, 1902. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, ou the 3d day of December.

1D02, there was duly filed in said court, a stipulation

excepting- certain lands, in words and figures as

follows, to wit:

In thv Circuit Court of thv L'nited States, for the District of

Oregon.

UNITED STATES OF AMERICA,
\

Complainant, I

vs. /

) Case Xo. 2657.

THE OREGON AND CALIFORNIA

RAILROAD COMPANY,

I

Defendant.

Stipulation Extending Certain Lands.

It is hereby stipulated and agreed by and between the

parties hereto that the following described lands claimed

by the Government in its bill of complaint herein, shall

be excepted from said suit, and that the Ignited States

vdW make no further claim to the same, and the title

thereof may be confirmed in the defendant above named;

said lauds' being described as the northeast I of north-

east ^, section 11, township 39 S., R. 2 E., same having

been patented by the United States to defendant on the

IGth day of Marcli, 181)«. Also the northeast | of the

northeast ], the southwest 4 of the northeast ^, and the

west ^ of section 5, township 23 S., R. 5 W., the same
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liavinn heretofore been patented by the United States

to defeudaut.

JOHN H. HALL,

Attorney for United States.

WM. SIXGER, Jr., and

WM. D. FEXTOX,

Attorneys for Oregon and California Railroad Com-

pany.

Filed December 3d, 1902. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

A.nd afterwards, to wit, on the 3d day of December, 1902,

there was duly filed in said court, a stipulation sub-

mitting case in words and figures as follows, to wit:

United ^'States Circuit Court, District of Oretjon.

IX EQUITY.

UNITED STATES OF AMERICA,

Complainant,
j

vs.
'

) Case No. 2657.

OREGON AND CALIFORNIA RAIL-i

ROAD COMPANY, \

Defendant. /

Stipulation Submitting Case.

It is stipulated and agreed, that this case may be

submitted on the pleadings, stipulation of facts, stipu-

lation of additional facts, papers on file and orders made

in the case, and briefs to be filed within sixty days by
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the coinplaiuaiit and within sixty days thereafter by

the defendant.

Dated and signed December 20t.h, 1902.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FEXTON, and

WM. SINGEK, Jr.,

Attorneys for the Defendant.

Filed December 3d, 1902. J. A. Shideu, Clerlv, United

States Circuit Court, District of Oregon.

And afterw^ardSj to wit, on Monday, the 12th day of

December, 1904, the same being the Gist judicial

day of the regular October term of said court

—

Present, the Honorable CHARLES B. BELLINGER,

United States District Judge presiding—the follow-

ing proceedings were had in said cause, to wit:

In Ihc Circuit Conrt of the United States, for the District of

Oregon.

THE UNITED STATES OF AMERICA,
Complainant,

vs.

Xo. 2657.

, Dec. 12, 1904.

THE OREGON AND CALIFORNIA!

RAILROAD COMPANY,
Defendant./

Decree.

This cause having heretofore come regularly on for

trial, complainant appearing by John H. Hall, L"'nited
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States' Attorney and defeiulant appearing by W. D. Fen-

ton and William Singer, Jr., the ease was then submit-

ted on a stipulated statement of facts signed by the par-

ties and upon written briefs, and was by the Court taken

under advisement until this time. Now, at this time

the Court being fully advised as to the law and facts-

It is ordered, adjudged and decreed, that complainant

have and recover of and from the defendant the sum of

-^1,010.35 as tlie value at .fl.25 per acre of the following

described real property to wit:

Lot 1, Sec. 15, Tp. 3 S., R. 1 E., containing 22.28 acres;

W. I of the S. E. i of Sec. 9, Tp. 5 S., R. 1 E., contain-

ing 80 acres; S. W. j of N. W. |, Sec. 3, Tp. 2 S., R. 2

E., containing 40 acres; S. E. ^: of N. E. }, and N. E.

I of S. E. i, Sec. 21, Tp. 4 S., R. 2 E., containing 80 acres,

and Lot 1, Sec. 7, Tp. 5 S., R. 2 E., containing 26 acres;

S. W. ^ of Sec. 27, Tp. 1 S., R. 3 E., containing 160 acres;

S. E. i of S. E. i. Sec. 35, Tp. 2 S., R. 3 E., containing 40

acres; N. W. }, Sec. 19, Tp. 2 S.., R. 2 W., containing 160

acres; W. i of S. W. ^ of Sec. 35, Tp. 9 S., R. 3 W., con-

taining 80 acres; the S. W. -\ of N. E. I and W. ^ of S. E.

I, Sec. 3, Tp. 10 S., R. 6 W. of the Willamette Meridian,

containing 120 acres, making a total of 808.28 acres.

And it is- further ordered and decreed that the United

States is the owner of the title in fee simple absolute

and unincumbered of the following described lands set

forth in plaintiff's complaint to wit:

W. I of the S. E. i of Sec. 13, Tp. 6 S., R. 1 E. of the

Willamette Meridian and Lot 8 of Sec, 15, Tp. 23 S.,

of R. 7 W. of the Willamette Meridian; and the patents
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heretofore issued by tlie proper officers of the United

State as set forth in phiintiff's complaint be, and the

same are hereby, annulled, canceled, set aside and held

for naught,

And it is further ordered and decreed, that defend-

ant, its agents, servants and successors in interest are

hereby forever enjoined and restrained from having or

claiming to have any title, interest or estate, adverse to

that of the United States in and to said lands, or any

part thereof.

And it Is' further ordered, adjudged and decreed, that

the title to the N. i of the S. W. ]- of Sec. 9, Tp. 18 S. of

R. 5 W. of the Willamette Meridian is hereby confirmed

in defendant, and that the plaintiff hath no interest or

title therein,

And it is further ordered and decreed that complain-

ant have and recover of and from defendant its costs

and disbursements of this suit taxed at | -; and

that execution issue therefor.

CHARLES B. BELLINGER,

Judge,

Filed December 12t.h, 1904. J. A. Sladen, Clerk,

United States Circuit Court, District of Oregon.
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iViul afterwards, to wit, on the 12tli day of December,

1904, there Avas duly tiled in said court, an opinion,

in words and figures as follows to wit:

In the C'uriiit Coiiii of the I'liited Sfatex, for the Dhtrlet of

Oregon.

UNITED STATES OE AMERICA,

Complainant,

VSv

Case No. 2G57.

OKEGON AND (^ALIEORNIA RAIL-{

ROAD CX>MPANY,

Defendant.

Opinion.

JOHN 11. HALL, for tlie Oovernment,

WM. D. FENTON and WM. SINGER, Jr., for the

Defendant.

BELLINGER, J.—This is a. suit to cancel patents,

alleged to have been erroneously issued, for lands within

the place limits of the grant of lands' to the defend-

ant company, made by Gongress on July 25, 18CC (14

Stats, at Large, 239), and to recover the price of such

of the lands so patented as may have been sold by the

defendant to bona fide purchasers. The grant was of

every alternate section of public land, not mineral,

designated by odd numbers, to the amount of ten such

sections on each side of the line of road, and it provided

that when any of said alternate sections should be

found to have been "granted, sold, reserved, occupied
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by homestead settlers, pre-empted, or otherwise dis-

posed of,'' other lands in lieu thereof, designated by odd

numbers and within ten miles' of the limits of the first

named sections, should be selected.

The particular lands in dispute are alleged to have

been excepted from the grant, by reason of homestead

and pre-emption claims* subsisting at the time it became

effective. There is one cash entrj^ claimed, but it is al-

leged in the answer, and the fact seems to be conceded,

that this entry was canceled, and there is no contention

in the case respecting it.

There is also a claim, that of J. W. Dougherty, aris-

ing under the donation law. Dougherty's donation no-

tification was filed on February 14, 1855. This claim

was of record and uncanceled when the map of definite

location was filed, but neither final proof nor payment

had been made. The stipulation of facts is silent as to

whether Dougherty was residing upon this donation at

the time the map of definite location of defendant's

road wasi filed, and without such residence the claim

was abandoned. Final ])roof or continued residence

was necessary to the life of this donation. The former

is negatived by the stipulation of facts, and there is no

presTimption in favor of the latter. ( O. & C. R. Jl. Co.

vs. United States, 190 U. S. ISG.) The facts relied upon

to except the particular land from the grant must be

show^n, and in this case they are not shown.

Upon one of the parcels of land in question there

were filed two pre-emption declaratory statements

—

one by John ]Morin on October 20, 18G7, and one by Wm.
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A. 'M\Uh on September 15, 1868. Tlie amended stipula-

tion of facts, as to the Morin filiujj,', is that final proof or

payment was never made or tendered under the filings

made. TIk^ first stipulation of facts as to this pre-

emption claim was that the declaratory statement was

on file and of record, uncanceled at the time the map

of definite location was filed. From the amended stipu-

lation of facts, it must be presumed that the declara-

tory statement in question was canceled prior to the

filini» of the map, a fact which explains the later filing"

by Mills, so that further reference to Morin's filing is un-

necessar\\

There are seven pre-emption and four homestead

claims relied upon by the Government to take the lands

claimed out of the railroad grant. From the stipula-

tion of facts, it appears that in all these cases the lands'

claimed have been sold by the company to bona fide pur-

chasers, and there is no claim of interest, in any of the

original claimants, the contention being that, because

of these claims, the grant did not attach to the par-

ticular parcels, and that upon the subsequent abandon-

ment of these pre-emption and homestead claims, the

land covered by them reverted to the Government.

It is argued for the railroad company that the lands

upon which mere pre-emption filings, have been made

are not pre-empted lands and within the exception of

the grant, and the cases of Hutchins vs. Low 15 Wall.

77; Frisbie vs. Whitney, 9 Wall. 187, and Buxton vs.

Travers, 130 U. S. 232 are cited to the effect that "Un-

til payment and entry the Acts of Congress give to the
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settler only a privilege of pre-emptiou in case the lands

are offered for sale in the nsual manner; that is, the

privilege to i)nrtliase tliem in that event in preference to

others.-'

The first of these cases Avas one where there was a

settlement on unsurveyed hinds in tlie State of Cali-

fornia, with the intention on the part of the settler to

acquire the same nnder the pre-emption laws of the

United States. Thereafter Congress passed an Act

gTanting to the state of California a tract of land for

public use, resort and recreation, which included the

land so settled upon. It was held, following the earlier

case of Frisbie vs. Whitney, that mere occupation and

improvement of any portion of the public lands, with a

view to pre-emption, do not confer upon the settler any

right in the land occupied, as against the United States,

or impair in any respect the power of Congress to dis-

pose of the land in any way it may deem proper, and

that this power in Congress only ceases when all the

preliminary acts, prescribed by those acts for the ac-

quisition of the tile, including the payment of the price

of the land, have been performed by the settler. These

cases are commented upon and aj^proved in the later

case of Buxton vs. Travers, where it is decided in effect,

that if a settler upon unsurveyed lands, within a speci-

fied time after the surveys are made, makes application

to purchase, that is, files' a declaratory statement such

as is required when the surveys have preceded settle-

ment, and performs certain other acts prescribed by law,

including the payment of its price, he acquires for the
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first time a rii!,lit of pre-emption to tlie land, that is a

riiilit to purchase it in preference to others.

It (loos not follow from what is decided in these cases,

that the word ''pre-empted" as used in excepting lands

from railroad or other arants is necessarily restricted

to snch lands as have been paid for. The cases cited

did not involve the definition to be given the word "pre-

empted." The question decided was that mere occupa-

tion and improvement of unsurveyed lands with a view

to pre-emption, conferred upon the settler no right as

against the United States, and did not impair the power

of Congress to dispose of the land settled upon in any

way it might deem proper. The question to be decided

in this case is, whether the exception out of the grant

in question of "pre-empted" lands included lands upon

w^hich pre-emption filings have been made and accepted

by the land office in compliance with the laws relating

to pre-emptions.

The defendant refers to the several acts granting

lands to the Union and Central Pacific Railroad Com-

panies, the Texas Pacific, Northern Pacific, Atlantic

and Southern Pacific, and the Oregon Central Railroad

Company, as to which it has been uniformly held that

lands covered by pre-emption filings were within the

exceptions from the grants of "pre-emption or other

claims," "pre-emption or homestead rights," and lands

"to which a pre-emption or homestead claim is found

attached." The difference between these exceptions

and that under consideration is urged to show that the

lands covered by pre-emption filings were subject to the
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defendant's grant and properly patented to the com-

pany. But it is a rule of statutory construction, that

statutes having similar objects are to be construed

alike, and so the construction which has been put upon

acts of similar subjects, even though the language

should be different, should be referred to. (Endlich on

Interpretation of Statutes, sec. 52.) These statutes

taken together disclose the policy of the GoYernment

in making exceptions of lauds from railroad grants. I

It is against sound policy tliat the settlement and con-

sequent development of the country should be retarded I

by vv'ithholding large portions of the public lands from

settlement under the pre-emption and homestead laws

until such time as it can be known by the location of

the lines of the aided railroads whether the grants will

attach to them. The public inconvenience that would

result from the withdrawal of all the alternate odd-

numbered sections of public land to await the location

of a land grant railroad, is illustrated in the present

case. This grant was made in 1866. The first, second,

and third sections of the road were located in the years

1870-1871. The maps of location of the remaining seven

sections were filed in 1882, 1883, and 1881. Prior to

the location of the line of road, the limits of the grant

could not, of course, be known, and upon the construc-

tion of this statute contended for by the defendant, an

intended pre-emptioner, who had settled upon and im-

proved his pre-emption claim, as he is required to do

before he can file his declaratory statement, would run

the risk of being cut off in his right notwithstanding
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tlic iitiiKisI (liligciice on liis part. Such a result would

be contrary to the established policy of the Government

and Avould result in a sacrifice of public interests. The

considerations for this particular <j;raut and the condi-

tions relatin<»- to it were the same as in the other grants,

and I am of the opinion that Congress intended at least

the same exception in respect to pre-emption and home-

stead rights and claims in this case that it did in

the others. 1 therefore interpret the word "pre-

empted'' used to designate land excepted from the grant

in the act of July 25, 1<S()6, to mean lauds upon which

pre-emption filin<j,s were made and accepted in con-

formity with law. The stipulation of facts does not

state that these pre-emption claimants had settled

upon and improved the lands covered by the pre-emp-

tion claims, but this must be presumed, inasmuch

as the law does not permit the filing of declaratory

notices without proof of such settlements and improve-

ments.

The grant excepts lauds occupied by "homestead set-

tlers." It does not appear that the homestead claims

relied upon were those of settlers, and there is no ex-

ception in terms in favor of homestead claimants, not

settlers. I assume that this exception was intended to

provide for persons who had settled upon the public

lands, intending to enter the same as homesteads, but

had not made the showing and application before the

local laud office and the payment necessary to give them

a right under the homestead laws. (The latter act of

1872, R. S., section 2315, provides for settlers of this
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class.) It does not follow that Congress intended to

gTant the lands of homesteaders, not settlers, who had

fully complied with the law. Settlement is not a pre-

requisite to a homestead filing. A person qualified to

become a homesteader is permitted to make his home-

stead application to the register of the local land oflSce

upon making the prescribed affidavit, and upon payment

of a fee of five dollars when the entry is of not more

than eighty acres, and on payment of ten dollars when

the entry is for more than eighty acres. When the

offer thus made has been accepted by the filing of the

required affidavit and the homestead application, and

by the payment of the fee provided for, the applica-

cant has acquired a vested right. The lands covered by

the homestead application are "disposed of" wathin the

exception in the grant. But whether within that ex-

ception or not, such lands are not subject to disposi-

tion by Congress in violation of the obligation which

the Government has assumed to issue the patent to

which the homesteader is ''entitled" upon proof of the

subsequent residence and cultivation required by law.

Two of the homestead applications in the case were

made after the map of definite location was filed in the

office of the Secretary of the Interior, and before ap-

proval by that office. The exception in the grant to the

Northern Pacific Railroad Company was of lands not re-

served, etc., "at the time the line of said road is defini-

tely fixed and a plat thereof filed in the office of the Com-

missioner of the General Land Office," In the grant to

the defendant company the exception is with reference



r.s. Vuifrd S^tatr.s of Anifricn. 119

to the time wlicii tlie coiupany ^'sliall file iu the office

of the Secretary of the Interior a map of the survey of

said railroad," at which time it is provided that "the

Secretary of the luterior shall withdraw from sale pub-

lic lauds herein "ranted, '' etc. The Supreme Court, con-

struing the former of these grants, held that no right

attached to any specific section until the road was defi-

nitely located and the map thereof filed and accepted.

(X. r. 11. R. Co. vs. Saunders, 1G6 U. S. 020; U. S. vs. O.

& C. Railroad Co., 170 U. S. 11.) There is nothing to

distinguish the two grants so far as the effect that is

to be given to the filing of the map of location is con-

cerned. The construction that requires acceptance of

the location as filed applies with equal force in each

case. The grant, therefore, did not attach to the lands

upon which homestead applications were made between

the filing of the map of definite location and its approval

by the Secretary of the Interior.

The act of March 3, 1887, provided for the concella-

tiou of patents wrongfully issued to railroad companies,

for the issue of new patents to innocent purchasers, and

for the recovery from such companies of the Govern-

ment price for the lands so patented and sold. I con-

clude, contrary to the contention of the defendant, that

the United States, under this act could, after cancella-

tion of the erroneous patent, also recover from the com-

panies the value of the land in question, since the can-

cellation provided for was not to remedy the wrong done

to the United States, but was a step in a proceeding

adopted to protect innocent purchasers from the conse-
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qiieuees of the companies' wrougfiil acts. To the same

effect is the Act of 1896. The confirmation of title in

the good faith purchasers is intended to right the

wrongs done such purchasers, at the cost of the com-

panies responsible therefor to the extent of the Gov-

ernment price of the lands surrendered by the United

States for that purpose. It does not ratify the wTong

done to the United States, but provides relief for the

innocent purchaser against its consequences at the cost

of the Avrongdoer. These companies will not be heard

in a court of equity to say, ''we did not agree to pay for

these lands. We took them and sold them without

right. Your remedy is against our innocent grantees to

get back what we had no right to convey. You cannot

ratifv their title without condonino- our wrong."

This construction put upon the act of 1806 does not

give it a retroactive effect. The act does not create a

liability, but provides a means of enforcing one already

existing.

As to the contention that the case is not one of

equitable cognizance, it is enough to say that suits for

cancellation are of equitable cognizance, and equity

having taken jurisdiction for such purpose, may go on

and grant the relief of jjecuuiary compensation if the

facts disclosed in the trial should require it. But with-

out this, the suit is expressly authorized by the Act of

1887 as amended by implication of the act of 189G.

The United States is entitled to recover tlie minimum

(rovernmeut price for the lands covered by the j)re-
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(Miiption and homestead applications named in tlie bill

of complaint, and such will be tlie decree.

Filed December 12tli, 1904. J. A. Sladen, Olerk,

' United States Circuit Court, District of Oregon.

And afterwards, to wit, on Tuesday, the 28th day of

February 1905, the same being the ISTtli judicial

day of the regular October term of said court,

—

Present, the Honorable CHARLES B. BELLINGER,

United States District Judge presiding—the follow-

ing proceedings were had in said cause, to wit:

In the Circuit Court of the United States, for the District

of Oregon.

THE UNITED STATES OF AMERICA,

Complainant^

vs.

No. 2657.

Feb. L'Stli, 1905.
THE OREGON AND CALIFORNIA

RAILROAD COMPANY,

Defendant.

Amended Decree.

Now, at this day, this cause comes on to be heard

upon motion of defendant to amend the decree herein

heretofore entered December 12th, 1904, the complain-

ant appearing by W. W. Banks, Assistant United States

Attorney, and the defendant appearing by Wm. D. Fen-

ton, and it appearing to the Court that the west half

of the southeast quarter of section 9, township 5, south,
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range 1 east, containing eiglity acres, was sold by de-

fendant for 156.00 and no more, and that the said sum

of 156.00 and no more was paid to defendant therefor;

and it further appearing to the Court that the defend-

ant sliould be charged in said sum of |56.00 instead of

flOO.OO, and for the remaining 728.28 acres at the rate

of 11.25 per acre:

It is therefore ordered, adjudged, and decreed, that

the said original decree of December 12th, 1904, be, and

the same is, hereby, amended so as to read as follows:

It is ordered, adjudged, and decreed, that complainant

hare and recover of and from the defendant the sum

of 1966.35 as tlie value at fl.25 per acre of the following

described real property, to wit:

Lot 1, Sec. 15, Tp. 3 S., E. 1. E., containing 22.28 acres:

SW. i of NW. 1, Sec. 3, Tp. 2 S., R. 2 E., containing 40

acres; SE. i of NE. ^, and NE. -} of SE. 1, Sec. 21, Tp.

4 S., R. 2 E., containing 80 acres, and Lot 1, Sec. 7, Tp.

5 S., R. 2 E., containing 80 acres, and Lot 1, Sec. 7, Tp.

5 S., R. 2 E., containing 26 acres; SW. ^ of Sec. 27, Tp. 1

S., R. 3 E., containing 160 acres; SE. ^ of SE. l, Sec. 35,

Tp. 2 S., R. 3 E., containing 40 acres; NW. i. Sec. 19,

Tp. 2 S., R. 2 W., containing 160 acres; W.^ of SW. i of

Sec. 35, Tp. 9 S., R. 3 W., containing 80 acres; the SW.

i of NE. ]- and W. ^ of SE. i, Sec. 3, Tp. 10 S., R. 6 W.

of the Willamette Meridian, containing 120 acres, and

the W. ^ of the SE. i of Sec. 9, Tp. 5 S., R. 1 E., contain-

ing 80 acres at |56.00 for said tract, making a total of

808.28 acres.
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Aucl it is further ordered and decreed, that the United

States is the owiut of the title in fee simple, absolute

and unincumbered of the following described lands set

forth in plaintiff's complaint, to wit: W. | of the SE. ^ of

Sec. 13, Tp. G S., II. 1 E. of tlie Willamette Meridian,

and Lot 8 of Sec. 15, Tp. 23 S. of R. 7 W. of the Willam-

ette Meridian; and the patents heretofore issued by the

proper officers of the United States as set forth in

plaintiff's complaint be, and the same are hereby, an-

nulled, canceled, set aside and held for naught.

And it is further ordered and decreed, that defendant,

its agents, servants and successors in interest, are here-

bj forever enjoined and restrained from having or claim-

ing to have any title, interest or estate, adverse to that

of the United States in and to said lauds, or any part

thereof.'

And it is further ordered, adjudged and decreed, that

the title to the N. i of the SAV. ^ of Sec. 9, Tp. 18 S. of

R. 5 W. of the Willamette Meridian is hereby confirmed

in defendant and that the plaintiff hath no interest or

title therein.

And it is further ordered and decreed, that complain-

ant have and recover of and from defendant its costs

and disbursements of this suit taxed at $52.52; and that

execution issue therefor.

CHARLES B. BELLINGER,

Judge.

Filed February 28, 1905. J. A. Sladen, Clerk.
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And afterwards, to wit, ou the 14tb day of March, 1905,

there was duly filed iu said court, a cost-bill, in

words and figures as follows, to wit:

/// ihc Circuit Court of the United States, for the District of

Oregon.

UNITED STATES

vs.

OREGON AND CALIFORNIA RAIL-

WAY COMPANY.

No. 2657.

March 14. 1905.

Cost-Bill.

Statement of disbursements claimed by the complain-

ant in the above-entitled cause, viz:

Clerk's fees $ 28.40

Marshal's fees 4.12

Costs iu State Circuit Court

Attorneys' fee 20.00

Attorney's fee for taking depositions. . .

Depositions

Examiner's fees

Referee's fees,

Witness' fees

Total taxed at | 52.52

J. A. SLADEN,

Clerk,

By Ct. n. Marsli,

Deputy.
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District of Oregon—ss.

I, Wm. W. Banks, Assistant United States Attorney,

being duly sworn, on my oath say that I am one of the

attorneys for the United States in the above-entitled

cause; that the disbursements set forth herein have been

actually and necessarily incurred in the prosecution

of this suit; and that said complainant is entitled to re-

cover the same from the O. & C. R. R. Co., defendant, as

I verily believe.'

WM. W. BANKS.

Subscribed and sworn to before me this March 14,

1905.

J. A. SLADEN,

Clerk.

By G H. Marsh,

Deputy Clerk.

Filed March 14, 1905, J. A. Sladen, Clerk, United

States Circuit Court.
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And afterwards, to wit, on the Dth day of June, 1905,

there was duly filed in said court, a petition for

appeal, in words and figures as follows, to wit:

United States Circuit Court, District of Oregon-.

IN EQUITY.

UNITED STATES OF AMERICA,.
\

Complainant,

vs.

Case No. 2657.

OREGON AND CALIFORNIA RAIL^

ROAD COMPANY,
Defendant.

Petition for Appeal.

The defendant, conceiving itself aggrieved by the de-

cree made and entered herein on December 12, 1904, and

amended decree made and entered herein February 25,

1905, giving judgment for plaintiff, hereby appeals from

the said decree to the United States Circuit Court of Ap-

peals for the Ninth Circuit, and files herewith its as-

signment of errors asserted and intended to be urged on

appeal.

The defendant prays an order of this Court staying

all further proceedings upon the said decree pending

this appeal, upon its (defendant's) giving a good and

sufficient bond to be approved by this Court.

WM. D. FENTON and

WM. SINGER, Jr.,

Attorneys for Defendant.
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District of Oregon, ^

y ss.

State of Oregon.'
J

Due service of the within petition for appeal is hereby

accepted in said district and admitted to have been

made upon complainant herein this 9tli day of June,

1905, by receiving a copy thereof duly certified to as such

by Wm. D. Fenton, one of attorneys for defendant.

(
WM. W. BANKS,

Assistant United States Attorney and Attorney for

Complainant. '

Filed June 9th, 1905. J. S. Sladen, United States Cir-

cuit Court, District of Oregon.

And afterwards, to wit, on the 9th day of June, 1905,

there was duly filed in said court, an assignment

of errors, in words and figures as follows, to wit:

United states Circuit Court, Diairict of Oregon.

UNITED STATES OF AMERICA,

Complainant,

vs.

Case No. 2657.

OREGON AND CALIFORNIA RAIL-

1

ROAD COMPANY,

Defendant.

Assignment of Errors.

In connection with its petition for allowance of ap-

peal herein, the defendant makes and files this assign-
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meut of errors made by the Court iu its decree entered

herein on December 12, 1904, and amended decree made

and entered herein February 25th, 1905.

I.

1st. That except in so far as this is a suit brought

to cancel a patent for the W. ^ of SE. ^ of sc'Ction 13,

township 6 south, range 1 east, and Lot 8 of section 15,

township 23 south, range 7 west, this is an action at

law, in assumpsit; and the Court erred in assuming jur-

isdiction of such other separate and independent sub-

ject matters, because presented in the guise of a bill in

equity.

II.

2d. That the Court erred hi holding, adjudging or

decreeing that the word "pre-empted," used in the Act

of CbngTess of July 25th, 1866, granting lands to the de-

fendant, to designate lands excepted from that grant,

meant or included lands for which mere pre-emption

declaratory statements had been filed.

3d. That the Court erred in holding, adjudging or de-

creeing that lands covered by pre-emption declaratory

statement filings at time of definite location of the de-

fendant's railroad, were by such mere filings excepted

from the defendant's grant as lands "pre-empted."

4th. That the Court erred in pi*esuming that all, or

any, persons who filed pre-emption declaratory state-

ments for lands described in the bill of complaint herein,

were settlers on or who had improved the lands filed

for.
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5tli. That the Court erred in concluding that pre-

emption declaratory statements are not permitted to be

filed without proof of settlement on an improvement of

the hmd by tlie person filino-; and herein that the Court

eiTed in not takin^- judicial notice of the Interior De-

partment rules and regulations permitting saich filings

to be made without any proof.

III.

Gth. That the Court ered in holding, adjudging or de-

creeing, that the words "occupied by homestead set-

tlers," used in the said Act of July 25th, 1866, to des-

ignate lands excepted from the grant to the defendant,

meant or included lands covered by mere homestead fil-

ings, made by persons who did not occupy and were not

settlers on the lands filed for.

Tth. That the Court erred in holding, adjudging or

decreeing, that lands covered by homestead filings at

time of definite location of the defendant's railroad,

were by such mere filings excepted from the defendant's

grant as lands "occupied by homestead settlers."

8th. That the Court erred in holding, adjudging or

decreeing, that the words "otherwise disposed of," used

in the said Act of July 25th, 1866, to designate lands

excepted from the grant to the defendant, meant or in-

cluded lands covered by mere homestead filings, of per-

sons not shown to have settled on or oeoupied such

lands. \ \ \ :]\'a\
I ,

ill,!

9th. That the Court erred in holding, adjudging or

decreeing, that lands covered by homestead filings at
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time of definite location of the defeudaut's railroad,

Avere by such mere filing's excepted from the defendant's-

grant as lands "otherwise disposed of."

IV.

10th. That the Court erred in deciding, adjudging or

decreeing, that the defendant's grant did not attach toi

lands for which homestead filings or pre-emption filings

were made between the filing and approval of the map

of definite location of the defendant's railroad.

V.

11th. That the Court erred in deciding, adjudging or

decreeing that any patent issued to the defendant for

lands described in the bill of complaint, was issued er-

roneously, inadvertently, or by mistake.

12th, Tliat the Court erred in ordering, adjudging or

decreeing that the United States is the owner, by title

in fee simple absolute or otherwise of the AV. ^ of SE. i

of section 13, townshij) (I south, range 1 east, of lot 8,

section 15 townshij) 23 south, range 7 west, Willamette

Meridian.

13tli. Tliat the Court erred in ordering, adjudging or

decreeing the cancelation, annulment or setting aside

of defendant's patents' for the lands described in the

next preceding (12th) paragraph hereof.

14th. That the Court erred in ordering, adjudging or

decreeing that the defendant, its agents", servants or

successors in interest, are forever enjoined or restrained

from having or claiming to have any title, interest or
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estate adverse to that of the Uuited States, iu and to

the lands described in the 12th paragTaph hereof.

VI.

15th. That the Court erred in deciding, or adjudging,

tliat the defendant is indebted to the complainant in

any sum whatever, or at all because of any demand or

obligation shown by the bill of complaint or proved in

tihe case.

lOth. That the Court erred iu ordering, adjudging or

decreeing that complainant have or recover of or from

the defendant, the sum of ^966.35, or any sum, as the

value at f1.25 per acre, or as any value, of the lands de-

scribed in the said decree as containing a total of 808.28

acres, or any part thereof; with or without costs of

suit.

Wherefore the defendant prays that the said decree

be reversed and that the complainant's bill of complaint

herein be dismissed.

WM. D. FENTON and

WM. SINGER, Jr.,

Attorneys for Defendant.

State of Oregon, ^

^ss.

District of Oregon. J

Due ser^ice of the within assignment of errors is

hereby accepted in said district and admitted to have

been made upon complaint hei-ein this 9th day of June,
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11H)5, by receiving a cop}' thereof duly certified to as

such by Wm. D. Fenton, one of attorneys for defendant.

WM. W. BAXKS,

Assistant United States Attorney and Attorney for

Complainant.

Filed June 9th, 1905. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterwards to wit on Friday, the 9th day of June,

1905, the same being the •42d judicial day of the

regular April term of said court—Present, the Hon-

orable WILLIAM B. GILBERT, United States Cir-

cuit Judge presiding—the following proceeding's

were had in said cause, to wit:

United States Circuit Court, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA, \

Complainant,

va

Case Xo. 2657.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY.

Defendant.

Order Allowing Appeal.

Ilaving considerwl the defendant's petition for allow-

ance of appeal and supersedeas from the decree made

and entered herein on December 12, 1904, and amended
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decree made and entered herein February 25tb, 1905, to-

g'ether with the assignment of errors', on motion of Mr.

Wm. D. Fenton, of counsel for defendant, the appeal of

def(aidant is allowed as prayed, upon giving a bond in

the sum of 'f1500. 00, to be approved by this Court; which

bond shall operate as a supersedeas from date of its ap-

proval.

Made and entered on June ninth, 1905.

WM. B. GILBERT,

Judge.

Filed June 9th, 1905. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 9th day of June, 1905,

there was duly filed in said court, a bond on appeal,

in words and figures as' follows, to wit:

United States Cireuit Court, District of Oregon.

\

UNITED STATES OF AMERICA,

Complainant,

VS'.

Case No. 2657.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant. /

Bond on Appeal.

We, Oregou an<l California Railroad Company and R.

Koehler, each of Portland, Oregon, are held and firmh^

bound unto the United States of America, complainant
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above named, lu the siiin of fifteen hundred dollars, to

be paid unto the said complainant; for the pajinent of

which, well and truly to be made, we bind ourselves, and

each; of us, our and each of our heirs, executors and ad-

ministrators, jointlv and severally firmly by these pres-

ents. The Oregon and California Railroad Company,

defendant above named, has been allowed an appeal to

the United States Circuit Court of Appeals for the Ninth

Circuit, and supersedeas, from the decree entered in

the above-entitled suit on December 12, 1901, and

amended decree made and entered herein Februarj^ 25,

1905, and the condition of this obligation is, that if the

said Oregon and California Railroad Company sihall

prosecute its appeal to effect, and answer the costs taxed

in the decree appealed from, together with all damages,

interest and cost of such appeal and supersedeas, if it

(defendant) fails to make its said appeals good, thence

this obligation to be void, otherwise to remain in full

force.

Dated and signed on June 9th, 1905.

OREGON AND CALIFORNIA RAILROAD
COMPANY. [Seal]

By R. KOEHLER,

Second Vice-President.

R. KOEHLER. [Seal]
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State of Oren^on,
^

Ooimly of Multuoiiuili. J

K. Koehler and , beini>- duly sworn, each for

himself, says: I am one of the sureties to the foregoing

bond, and subscribed my name tliereto. I am a. resi-

dent of and freeholder within the State and District of

Oregon, and am worth ihe sum of fifteen hundred dol-

lars, over and above all my just debts and liabilities, in

property situated in said district, exclusive of property

exempt from execution.

R. KOEHLER.

Subscribed and sworn to before me on June 9th, 1905.

[Seal] R. A. LEITER,

Notary Public in and for Multnomah County, Oregon.

The foregoing bond approved on June ninth, 1905.

WM. B. GILBERT,

I Judge.

Filed June 9th, 1905. J. A. Sladen, Olerk, United

States Circuit Court District of Oregon.
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And afterwards, to wit, on tlie Otli day of July, 1905,

there was duly filed in said court, a stipulation ex-

tending time to file transcript of record on appeal,

in words and figures as follows, to wit:

/// the Circuit Court of the United States for the District of

Oregon.

UNITED STATES, ,

Complainant,

vs.

(No. 2657.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Stipulation Extending Time to File Transcript.

It is hereby stipulated tbat the time of defendant may

be enlarged tiiirt}' days in which to file the transcript

herein on appeal, to the United States Circuit Court of

Appeals for the Ninth Circuit.

Dated July 6th, 1905.

FRANCIS J. HENEY,

United States District Attorney and Attorney for Com-

plainant.

W:\r. D. FENTON,

Attorney for Defendant.

Filed July 0th, 1005. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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Ami afterwards, to wit, ou Thnrsday, the Oth day of

July 1905, the same being the '63d judicial day of

the regular April term of said court—Preseut, the

Honorable JOHNi J. DE HAVEN, United States

District Judge for the Northern District of Califor-

nia, presiding—the folio Aving proceedings were had

in said cause, to wit:

III ihc Circuit Court of the Unitcit Htates for the District of

Oregon.

THE UNITED STATES OP AMERICA,

Complainant,

vs.

Case No. 2657.

July 6tli, 1905.
OEEGON AND CALIFORNIA RAIL-

ROAD COMPANY.

Defendant.

Order Extending Time to File Transcript.

Upon stipulation of parties herein by their respective

attorneys

—

It is ordered' that the time of defendant in which to

file the transcript on appeal herein in the United States

Circuit Court of Appeals for the Ninth Circuit, be and

the same is hereby enlarged thirty days.

JOHN J. DE HAVEN,

Judge.
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Clerk's Certificate to Transcript.

United States of America, 1

District of Oregon.
J

I, J. A. Sladen, clerk of the Circuit C\)urt of the United

States for the District of Oregon, do liereby certify that

the foregoing pages, numbered from 3 to 133, inclusive,

contain a full true, and complete trans'cript of the rec-

ord and proceedings liad in said court, in cause No.

2657, The United States of America, Plaintiff and Ap-

pellee, vs. The Oregon and California Railroad Com-

pany, Defendant and Appellant, as the same appear of

record and on file at my office and in my custody.

And I further certify that the cost of the foregoing

transcript i» seventj-five and 10/100 dolhirs, and that

the same has been paid by said appellant.

In testimony whereof I have hereunto set my hand

and affixed the seal of said court, at Portland, in said

district, this 24th day of July, A. D. 1905.

[Seal] J. A. SLADEN,

Clerk United States Circuit Court, District of Oregon.
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[Endorsed]: No. 1225. United States Circuit Court

of Appeals for tlie Xintli Circuit. The Oregon and Cal-

ifornia, Railroad Company, Appellant, vs. The United

States of America. Transcript of Record. Upon Appeal

from the Circuit Court of the United States for the Dis-

trict of Oregon.

Filed August 4, 1905.

F. D. MONCKTON,

Clerk.




